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I.  TFACTS

1. THE PARTIES

1.1. The Fédération Internationale de Natation (hereinafter also referred fo as "FINA") is
the intemational federation which promotes the development of five disciplines of
aquatic sporis throughout the world. It is &lso dedicated to providing a drug-fiee sport.
FINA claims a membership of 201 national federations, amongst which the Israel
Swimming Assoclation i3 included. Founded in 1908, the homs office of FINA {is
located in Lausanne, Switzerland, FINA is a signatory of the WADA, Code.

1.2. The World Anii-Doping Apency (hersinafler also referved fo as "WADA") is the
international and independent organization founded in 1999 to promote, coordinate, and
monitor the fight against doping in sport In all its forms. WADA is a Swiss private law
foundation. Its seat is in Lausanne, Switzerland, and jts headqoarters aro in Montreal,
Canada. WADA has esiablished 2 uniform set of anti-doping rules, the World Antl-
Doping Code (the "WADA Code").

1.3, Mr Max Jaben, 22 years of age, is an Isracli swimmer who is affiliated with the Iarael
Swimming Association, He iz an iniernational-level athlete and was qualified to
participate in the 200- and 400-meter freestyle events at the 2008 Olympic Games in

Bejjing.

1.4, The Tsrae] Swimming Association (hereinafter also referred to as "ISA™) is the national
association which governs and administers aquatic sports in Israch. It is a member of

EFINA.

2. SUBJECT MATTER OF THIS APPEAL; THE DOPING OFFENCE AND THX
SANCTION IMPOSED BY THE ISA DISCIPLINARY COMMITTEE

A. The Adverse Analytical Finding

2.1. On 30 April 2008, Mr Jaben underwent an out-of-competition anti-doping test
conducted by the Tsrael Ant-Doping Comunittee which Is organized under the Olympic
Commities of [srael.

22, On 7 May 2008, the A and B samples of the urine specimens wers sant to the Doping
Control Laboratory of Athens (the "Athens Laboratory"), a WADA-acoredited
laboratory. The laboratory analysis which took place on 13 and 14 May 2008 using
GC/MSD showed a goresning result for Sf-androst-1-ene-17f-o0l-3-ona (boldenone
metaholite) which was confirmad again on 3 June 2008 upon analysis of 2 new aliquot
of the A sample using the same GS/MSD procedure,

23. On 5 June 2008, an additionel aliquot of the A sample was sent by the Athens
Laboratory to the WADA-accredited laboratory at the Institute of Biochemistry of the
German Sport University Cologne (the "Cologne Laboratory™) for the purpose of
performing a specific isofope ratio mass spectrometric analysis (JRMS). As of thiz date,
5 June 2008, Mr Jaben was provisionally suspended from competition.
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2.4. On 26 June 2008, the Cologne Leboratory reported the analysis results from the A
sample to the Atheps Laboratory, noiing in its report of the same dafe that "the
GOAYIRMS results are consistent with an exogenous origin of boldenane and
boldenone metabolite.”

2.5. On3 July 2008, the results of the analyses were 1eported to the NOC Israel, FINA and
WADA by telefax.

2.6. In the Laboratory Documentation Package ("LDP") for the A sample which was later
furnished to the parties and dated 27 July 2008, the Cologne Laborafory assisiant who
condueted the IRMS analysis noted in handwriting on page 48:

"1} E + .4 mif co-elution sh Anfang
2) 50195-Bo nichs mehr identifizierbar, da zu dinn"

[Translation by Panel: 1 E [= Etiocholanolone] + A [= Andrasterone] with co-
elution see Appendix

2)  50195.Bo f= Boldenone] no longer identifiable, because too thin.]

2.7, In, early July 2008, Mr Jabsn was informed of the adverse analytical finding in the A-
Analysis Report dated 3 July 2008 of the Athens Laboratory. The report identifies the
presence of both the substance boldenone and jts metabolite and states:

"4 Boldsrone is an anabolic steroid and iis metabolite 5B-androst-1-ene-I7fol-3-

one confirmed in sample A2268850, Other paramelers of the sample A2268850 are:

Ph=6.1, 5.g. =1.008, normal appearance, IRMS data proved the exogenous origin of
Boldenore.” '

2.8, On 18 July 2008, Mr Jaben was sent a short analysis report for the B sampte from the
Athens Laboratory. ‘The report stated that with regard to the finding:

"% Boldenone is an anabolic steroid and its metabolite 3f-androst-1-ene-176-0l-3-
one was confirmed in sample A 2268850."

2.9. The B sample analysis conduoted by the Athens Laboratory did pot nclude an IRMS
test result, '

2.10. On 14 November 2008, following the receipt of the B sample for [RMS testing just one
week before, the Cologne Laboratory reported the presence of boldenone metabolite in
the sarmple. In the same B-Analysis Report, however, the head of the Institute stated in

an "Arnotation”:

“Detection of 58-androst-I-enz-17f-0l-3-vne Is consistent with the adminisirarion of
the prohibited substancea boldenone."”

2.11. However, in an "Additional B-Analysis Repori" also dated 14 November 2008, the
Cologne Laberatery re-confirmed the presence of boldenone metabolite, but disclosed
the following finding:
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“The 813 C value of boldenone was not considered valid because of g co-eluting
substance.”

B. The Decision of the ISA Disciplinary Committee

2.12. The ISA Disciplinary Commitice comprised of thres judges held a hearing of the matter
on 19 November 2008 io decide whether prohibited substances were present in the body
of Mr Jaben on 30 April 2008. Mr Jaben was represented at this hearlng by legal
counsel,

"2.13, Refeming fo the A-Sample Analysis Report dated 18 July 2008 and corresponding
taboratory documentation, the Committee established that the sample contained the
prohibited substance boldenone, an ansbolic sicroid, in the form of a metabolite of
boldenone.

2,14, The Commiitee's protocol of the hearing recorded thet the A sample was sent to the
Cologne Laboratory on 6 June 2008 where if was determined by IRMS analysis that the
sample contained boldenone metabolite with the same molecular idenfification as
detsrmined by the Athens Laboratory. However, the Cologne Laborstory also
determined the pregence of additional boldenone of a different molecular dentification.

2.15. The protocol of the 'hearing #lso established that the B sample tested by the Athens
Laborafory confirmed the findings of the A sample aealysis, namely that boldenone
metabolite was present in the urine,

2.16. The Committee cited the "eonciusion” of the Cologne Laboratory that "the GCACIRMS
resufts are consistent with an excgenous origin of boldenone metabolite”, but disclosed
that i had requested the IRMS analysis of tha B sample as recently as 12 October 2008
fiom the Cologne Labozatory in order to befter svaluate the claim of Mr Jaben that the
analysis "wes not conducted with the refevant sensitivity."

2.17. The Committee also addressed Mr Jaben's charges that (1) the "chain gf evenfs” from
the taking of the A sample unfil its arrival in the laboratory was "disorderly”, that (2)
the “festing process” st the laboratory was "disorderly” and that (3) the results of the
Cologne Laboratory presented a "confised picture” in which the B sample fest, in
contrast with the A sample fest, showed only the presence of boldenone metaholite
without the substance boldenone.

2.18. The Commitiee determined that the "chaln of events" conceming the taking of the
sample was correctly executed;

YEven {f thare was some disparity such as the recording of the dare of birth and the
identification means of the aceused, these faulis are not of cardinal Imporfance in
arder to disquallly the process and had no relation to the laboratory results.”

2.19. The Comumittee then addressed Mr Jaben's third objection (see 2,17 above) that "o
common tdentification” existed between the IRMS tests on the A and B samples and
thet "the result of the B bottle test can not be a basis to confirm the A botile test"
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2.20, The Committee rejecied this objection on the grounds that the prohibited substances
listed in the WADA Prohibited List included both the metabolites and “alfied
substances”. The Committes stated:

v [In] the results of the botile A test done in Athens the prohibited substance Is
referred to as Boldenone even though its wolecular Identlfication was BM

fboldenone merabolite].

" The resulls of bottle B done in Cologne in November 2008 showed the presence of
only BM but in ovr opivion It is a substance that the body produces as for taking
Boldanone which 15 of an exogenous source, as stated at the Cologne Jab answer
wnder the heading “Arnotarion”,

2.21. Based on the sbove, the Committes held that the "B boitle test confirms the results of
[the] 4 bottle tesi and that the acoused used profibited substance{s]."

2,22, The Commities imposed the following sanction in its decision of 19 November 2008:

"dfter weighing the claims of the parties involved regarding the purishment and
bearing in mind that the swimmer was denied participation at the lasi Olympic
Games, and in the light of this belng his first violation, we pass sentence on him of
one year ineligibiitty suspension starting of [sp] the date of his provisional
suspension by us fon] 5.6.08."

. 1SA's Notification of the Decision to FINAj; FINA's Response to ISA

2.23. One day later, on 20 November 2008, ISA informed FINA of the one-year sanction
which it had imposed upon Mr Jaben,

2.24, In FINA’s response dafed 2 December 2008 to this notification, the Executive Director
of FIN A, stated:

"We would like to stress out that, I application of rule DC 103, the regular sanction
for use of such substance (Boldenone: Class 8.1.a. dnabolic Agent) is 2 years. Only
very particular circumstances {where competitor has to establish that he bears no

significant fault or nepligence and show how the probibited substance enfered his
system) can justify a reduction to meimum I year in gecordance with DC 10.3.2,

We do not believe that the non-participation at the Beljing 2008 - Olympic Games
and a first violation, have met the requirements (o reduce the sanction.,

Therefore, FINA wants 1o exercise fiv right to appeal against the decision in
accordance with DC 13.2.1 and DC 13.2.3 which provide thet FINA has a right fo
appeal before fthe] Court of Arbitration for Sport In cases Involving International
Level Competitors.

Thank you for your kind attention. "

[Underlining taken from the original]
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225. On the same day, 2 December 2008, the Executive Dirsctor of ISA responded to
FINA's letter as follows:

“T confirm receiving your fox of today concerning Max Jaben.

I am here to inform you that the Israel Swimming Associgtion has already acted af
this wmatier and has appealed fo the High Court of Arbitration of the Israeli
Swimming Association in ¢ demond to senience the swimmer for ar list [spf two
years of suspension.

Therefore, I would like to allow as an extension of 30 days in order to fcomplete] aif
internal legal procedres at this case”

The fils containg no response from FINA to this letter from the ISA Executive Director.

D. The Appesl before the ISA High Couxt

2.26. Following ISA's announcement fo FINA that it wished to appeal the deciston of its
Disciplinary Committes to its High Court, a hearing took place before the ISA. High
Court on 15 December 2008, Mr Jaben was represented ai this hearing by counsel. The
ISA petitioned the High Court to increase the ineligibilify sanction imposed on Mr
Jaben from one year to two years to secord with the sanctions of the FINA Doping
Control Rules (hereinafter "FINA DC Rules").

2.27. At this hearing, Mr Jaben's counsel petitioned the High Court to dismiss the appeal on
the grounds that pursuant fo olause 13.2.1 of the FINA. Doping Control Rules and in
view of Mr Jaben's status as an intemational-level athlete, the High Comrt had no
jurisdiction to decide the casa brought before it. In the view of Mr Jaben, "the ease may
be appealed exclusively to the Court of Arbitration for Sport."

2.28. In response to the judge's gquestion as fo why FINA's letter of 2 December 2008 to the
IS A contains no reference that the High Court has no power to hear this appeal, counsel
for Mr Jaben stated as follows:

"The first court according to the Fina regulations Is the Disclplinary Committee
which has given Uts final decision. Now we have to check whether the athlete is at an
international level. If so, only Fina has the right of appeal according to clause
13.2.2. [f the swimmer Isn't of an ternational level — then there was a possibility
Jor a first internial appeal. When we are talling about an athlete at an international
fevel the internal courts are the first level of jurisdiction after which there Is a need
to turn divectly to the CAS. Therefore, the FINA lenter of the 2.12.08 represents the
situation correctly,

2.28. In continuing his pleadings, counsel for Mr Jaben continued:
"1 aver the world appenls that have an international element against the rulings of

internal courls are referred to the CAS. This ensures a sewse of umily ond
supervision. Therefore Fina has rightfully said thot as long as the swimmer is af a
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national level do what you want in your internal system. However If he pariicipates
in international competitions, the first court would be that of his home country after
which it would be referred to the CAS. This way the world of sports can be
conducted in a enified form.”

2,30, Tn ebuital hereto, ISA pleaded that FINA regulations have no authority with regard to
the "our internal courts™ of ISA. Hence, the High Court, in the view of IS4, indeed had
jnrisdiction to hear the appeal and to overrule the Disciplinary Commitfee:

“The Fina regulations do apply, but we have owr internal couris end our own
supervision of these cavrts, When there Is a deviation from authority at our courts, it
is clear that the correct pracedure must be dectded on by the High Court.”

2.31. ISA further pleaded to the High Court with regard to its letter of 2 December 2008 that
"FINA knows abowt the appeal and confirms if."!

"Theyp have glven us an extension and confirmed this appeal befora the High Court.
dccording lo the FINA lefter in this respeci, the High Court has the power of
authority.”

2,32, After consideration of these arguments, the High Court ruled that it had no jurisdiction
to decide the appeal when i involved an international-level athiete such as Mr Jaben:

“The defence has referred us to DC 8.2.1 of the FINA Regulations and determined
that the first court in case of an antl-doping aoffence would be the local Disciplinary
Committee of the local association. According to DC 13.2.1 an appeal relating to an
international competitor may be appealed exclusively to the Court of Arbifration for
Sport (CAS) of FINA as per the rules of the noted regulations.”

2.33. In itg further ressoning, the High Court stated thef ISA had integrated the FINA DC
Rules "in their entirety" into its own disciplinery rules. It continued:

“In mutter of fact there is also great logic in the decision of the 1.8.4. as adoption of
those regulations for athletes at an international level will result in unily of
obligations and puniskments.”

E. Notification of the High Court Decision to FINA and WADA

2.34. By letter dated 18 Dacember 2009, the president of ISA notified the Executive Director
of FINA that the High Court had held in favor of Mr Jaben and that the decision of the
ISA Disciplinary Committes could be appealed "exefustvely to the CAS in Lausanne.

2.35. By letter dated 5 January 2009 which was dispatched by eourier on 6 January 2009 from
Geneva, FINA informed Mr Kirwen Clarke, Legal and Results Management of WADA,
that:

v, you will find attached all the information in the case of Mr Mex Jaben. Please
note that FINA is intending o file an appeal before the Court of drbifration for

Sport.”
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2.36. The tracking protocol of the courier indicafes that the shipment was delivered to WADA
"In good condition" in Montreat on 12 JTanuary 2009,

3. FINA's Statement of Appeal and Appeal Brief dated 7 Jauuary 2009

31, On 7 Janwary 2009, FINA filed its Statement of Appeal to CAS which, in the
aocompanying letter of the same date, was declared by FINA to serve simultaneous as
the "first appeal brief A later Appeel Brief pursuant to R51 of the Code of Sports-
related Azbitration of CAS (hersinafter "CAS Code") was not filsd. '

32, Citing the communication date of the ISA High Court decision to FINA on 18
December 2008 and claiming the fimeliness of the appeal within the 21 day period set
forth in art. DC 135 of the FINA DC Rules, FINA asserted that the “appeal is directed
against the High Court deciston and materially against the content of the decision of the
I8A Disciplingry Commitfes."

33, FINA submitted that the substance at stake, a metabolite of Boldenone, is a prohibited
anabolle steroid. The applicable sanction for a first violatlon is a 2 year period of
ineligibility pursvant to arf, DC 102 of the FINA DC Rules. A reduction of the
ineligibility period to & minimum of 1 year is possible only if the conditions of art. DC
10.5.2 of the FINA DC Rules (sbsence of significant fault or negligence) are met.

3.4, FINA further asserted that the fact that Mr Jaben's violation would be a first violation
“ie not per s¢ q ground to reduce the sanction provided specifically for this case.”
Secondly, the fact that the period does or does not include the Olympic Games or any
other significant event is not a relevant cireurnstance, FINA continued:

"In any evens, the compelitions covered by the sanction bear ro relation fo the

negligence of the concerned athiete which is the relevans element to be taken inte

consideration when considering a potential reduction pursuant to art. DC 10.5.2."
3.5. Based on the above, FINA requesied CAS 1o decide as follows:

Ya. Conflrm that Mr Jaben has committed a doping violation.

B, Declare Mr Jaben to be ineligible for a period of 2 years stariing from June 3,
2008, .

¢ Order that all results achieved by Mr Jaben since April 30, 2008 shall be
anmilled together with fthe] conseguence thereof (hand-back of medals/ prizes,
reimbursement of prize money,). '

4 Grant FINA an Award for Costs,



13, Juil 2009 1721 Tribunal Arbitral du Sport / NeR3TT [SR1ITEL

) . CAS 2005/A/1750 FINA v/ Jaben & JSA:
Tribunal Arbiiral du Sport CAS 2000/A/I778 WADA v. Jaben & ISA

Court of Arbitration for Sport Page 9

4, WADA's Statement of Appeal dated 30 January 2009 and its Appeal Brief dated
18 February 2005

A, The Admissibility of the Appeal
4.1. Citing art. DC 13.2.1 of the FINA DC Rules, WADA asser(s that:

"In cases arising from an Event in an International Competition or in cases involving
International-Level Competitors, the decision may be appealed exclusively to the
Court of Arbitration for Sport (“CAS*) in accordance with the provisions applicable
before such coirt.”

42, WADA's right of appeal before CAS is provided for under art. DC 13.2.3 of the FINA
DC Rules. Aa Mr Jaben is an internatlonal-level athlete, WADA asserts that the
decision rendeted by the ISA Disciplinary Committee on 13 November 2008 may bs
appealed to CAS after the exhaustion of internal review procedures before mational
yeviewing bodies pursvant to art. DC 13.2 of the FINA DC Rules, In the words of
WADA:

"The decision of December 13, 2008 of the High Court of IS4 has exhausted any
possible legal remedies ovaileble against the decision of the IS4 Discipiine
Committee Roard, except for this appeal to CAS."

B. Compliance with Appeal Deadlines
4.3. Cifing art. DC 13.5 of the FINA DC Rules and the 21 day deadline for filing an appeal
to CAS from the date of receipt of the decision, WADA refers to FINA's letter dated §
January 2009 to Mr Kerwin Clarke of WADA in which is stated:
“Dear Mr Clarke,

You will find attached all the information in the case of My Max Jaben, Please nofe
that FINA is intending to file an appeal before the Court of Arbitrarion for Sport.

We remain at your disposal for any further question you may have.
Yours sincerely,

Johan Lefebver

Doping Control Administrator”

44, Because WADA's Statemment of Appeal was filed with CAS on 30 January 2003, the
filing was, in the view of WADA, within the 21 day filing deadline.
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C. The Anti-Doping Rule Violation

4.5. WADA asserts that the metabolic boldenone present in Mr Jaben's A and B samples on
30 April 2008 was en anebolic androgenic steroid. It appears on the WADA 2008
Prohibifed List under class §1 and is prohibited in and out of competition.

4.6, As aresult, in the view of WADA, art. 2.1 of the WADA, Code and art. DC 2.1 of the
" FINA DC Rules have been violated by Mz Jaben, The athlete admitted this fact by not
filing an appeal to the ISA Disiplinary Committes decision. He thus implicitly admitted

the violation.

47. Pursuant fo art. DC 10,2 of the FINA DC Rules, the period of ineligibility to be imposed
' for a violation of art. DC 2.1 of the FINA DC Rules is two years for a first violation.

4.8. WADA points out that Mr Jaben may legitimately request an elimination o reduction to
this sanction 1o one year pursuant to art. DC 10.5.1 (No Fault or Negligence) or art. DC
10,5.2 (No Sigrificant Fault or Negligenes) and art. DC 10.5.3 of the FINA DC Rules
(Substantial assistance in discovering or establishing an enti-doping mule violation by
another person), provided he is able to meet the "balance of probability” test.

49, In the view of WADA, Mr Jahen has failed this test as he "did not give an explanation
about the origin of the prohibited substance in his body."

D. The Alleged Discrepancy in the Testing Procedures

4.10, Moreover, WADA alleges that Mr Jaben's challenges to the orderly process of the
sample analysis are without merit. Both the Athens and the Cologne Laboratories are
WADA-accredited. Mr Jaben crificizes only the analysis process, but he does not
establish any departure from the Infernational Standard for Testing.

4.11, With regard to Mr Jaben's challenge that the result of the B sample IRMS analysis in the
Cologne Labotatory did not eonfinm the results of the A sample IRMS analysis, WADA
submits that the Athens Laboratory clearly identified the presence of boldemons
metabolite in both samples. WADA quoted from the A and B Analysis Reports of the

Colegne Laboratory as follows:
A-Sample;

"The GCYCHRMS resulls are consistent with an exogenous origin of Boldenone and
Boldenone metabolite.”

B-Sample:

"The GC/C/TRMS results are consistent with an exogerious origin of Boldenone
metabalite”, :
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4,12 Pointing out that the IRMS test had been requested by the Athens Laboratory only to
determine the exogenous origin of the Boldenone and not to identify the prohibited
substance fouad in the athlete's hedily sampls, WADA states as follows:

"The IRMS test has confirmed the results of the Athens Laboratory, ie., the presence
of Boldenone metabolite. The only difference Is that the IRMS test performed on the
A-sample determined also the presence of the prodict Boldenone iiself This
discrepancy shall nat void the testing procedure as metabolic Boldenone Is a
substance that is produced by the human metabolism when Boldenone is taken.
Thus, it is not unusual to find Boldenone and s metabolite in the same bodily
sample. On [the] contrary, it is a confirmatlon that the athlefe has Ingested this
prohibited substance."

[Bold lettering comtained in the original ]

4.13. WADA glao submits the statement of Dr Hans Gayer, Deputy Head of the Cologne
Laboratory who, in a letter submitted info evidence, explained that the substance
Boldenone could not be detected in the B sample because of a co-chuting substance.
WADA quotes Dr Gayer as follows:

"The results for boldenone do not influence the final conclusion: the IRMS analyses
prove the exogenous origin of the boldenone merabolite both in the A- and in the B-
sample.”

4.14. In the view of WADA, Mr Jeben's allegations regarding the validity of the IRMS3
analyses are erroneous. In the view of WADA, he has failed to bear his burden of proof
regarding how the prohibited substance entered his sysier, The reazoning of the ISA
Diseiplinary Committee to reduce the sanction is therefore irrelevant:

"The only way to reduce o Sanciion is for an athlete 1o establish that he committed no
fondlt of negligence or o significant fault or negligence. Mr M Jaben has failed ro
provide such proof.” :

4.15, After all of the above, WADA petitions the Fanel 1o rule a3 follows:
“i. The Appeal of WADA Is admissible.

2. The decision of the ISA Discipline Committee in the matter of Mr Max Jaben 15
set aside. '

3. Mr M Jaben is sanctioned with a two years period of ineligibility starting on
the date on which the CAS award enters into force. Any period of ineligibility
fwherher imposed to or vohuntarily accepted by Mr Mox Jaben) before the entry
nto force of the CAS cward skall be credited against the totul period of
ineligibility to be served. :

4. All competitive resulis obtained by My Max Jaben from April 30, 2008 through
the commencement of the appHeable period of ineligibility shall be disqualified
with all of the resuiting consequences including forfelture of any medals, points
and prizes.
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5. WADA is granted an Award for costs. ¥

5. Mr.Jahen's Answer to the Statement of Appeal filed by FINA

5.1. On 30 January 2009, Mr Jaben filed his Answer to FINA’s appeal and requested the
following relief:

"1, To dismiss the Appeal due to lack of jurisdiction. The appeal was submitted late
and out of the time limil and the CAS has no furisdiction with regard to it.

2. Alternatively, if the appeal is not dismissed due to its late submission, to uphold
the counterclaim and to acquif the Respondent and order to cancel immedialely
the suspension imposed on him pursuant to the decision of the ISA Diseiplinary
Commiliee,

3. Nihe Appeal is not dismissed as per section I above and the Respondent is not
acquitted - to dismiss the Appeal and to confirm the one year suspension.”

A. FINA violated its own rules by waifing for the ISA High Court to render is
declzion. FINA'S Appeal to CAS Is filed past the deadline

5.2. Citingart. DC 13.5 of the FINA DC Rules, Mr Jaben contends that the 21 day deadline
for FINA. to file an appeal to CAS commenced to run on 20 November 2008, the date
upon which ISA notified FINA of the decision of its Disciplinary Committes.
Accordingly, the deadling to file the appeal expired on 11 Decendber 2008,

5.3, FINA, however, in the view of Mr Jahen, violated its own Doping Control Rules,
namely art. DC 13.2,1 of the FINA DC Rules by not filing, or at least not filing in time,
its appeal. In its letter of 2 Decomber 2008, FINA. stated cleatly that it:

M .. wonts to exercise its right to dppeal agalnst the decision in aceordance with
article DC 13.2.1 and DC 13.2.3 which provides that FINA has a right to Appeai
before the Court of Arbitration for Sport in cases Involving International level

Competitors.,"
5.4. Mr Jaben continues:

"FINA decided to wait for the results of the Appeal of the IS4 to iss High Court. It is
reasonable to assume that FINA are well aware of thelr own Doping Control
Repulattons and they had no legal or other justification fo walt for the decision of the
High Court of the 194 stnce the High Coutt of IS4 has no competence on such an
Appeal and it had no authority to rule on the Appeal. It is clear that . . | since the
Appeal was lodged on Janugry 7% 2009, way over the 21 day deadline provided for
in the FINA Regulations, the Appeal should be dismissed and struck out for lack of
authoripy. ™
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55 In conclusion, in the opinion of Mr Jaben, the ISA High Court did not have jurisdiction
to deal with the appeal on the decision of the ISA Diseiplinery Commities and FINA
cold not wsit for the ISA High Court decision to be rendered. He points out:

“This is also whet the ISA High Court lself decided when it dismissed the ISA
Appeal and accepted my reguest for rejection of the 1S4 Appeal because of “iack af
authority" of the Prosecutor to Appeal to a local court. "

B. Alleged Procedural Defects and Discrepancies of the Analytical Findings
5.6, Mr Jaben asseris that he has never taken Boldenone.

57. Mr Jaben states furthermore that the reports of the analytical findings ofthe Atbens and
Cologne Laboratories were contradictory., At the beginning of July 2008, more then
oo monfhs following the date of the sample collection, he was informed that the
substance Boldencne was identified by the Athens Laboratory in the A sample, It was
Jlso stated that Boldenone metzbolite was confirmed in the A sample énd that an IRMS
test performed by the Cologne Laboratory proved the exogenous origin of the
Boldenone.

5.8, On 18 July 2008, he was sent a short analysis report for the B sample in which the
substancs identified was again boldenone, This report did pot siate, however, —as Was
the case in the A sample — that boldenone metabolite was also present. The B sample
analysis did not include “the required IRMS fesf", This IRMS test, in the view of Mr
Jaben, is mandatory pursuant to the WADA Code 2008 Prohibited List. The latter
states: :

Wi extremely rave individugl cases, boldenone of endogenous origin can be
consistently found ar very low nanograms per millilitre (ng/mL) levels in urine. When
such a very low concentration of boldenone is reported by a laboratory and the
application of any reliable analytieal method (e.g. IRMS) has not determined the
exogenous origin of the substance, further investigation may be conducted by
stibsequent fests.”

$0  Mr Jaben contends that "since no IRMS test was made from the beginning for Sumple
“BY the Sample "B* did not and could not corfirm the anglytical findings of Sample '4¥
which did underzo an IRMS fest.” M Jaben cites att. DC 7.1.5 of the FINA DC Rules.

“If the sample "B" proves negative, the entire fest shall be considered nagative and
the Comperitor, his Member Federation, and FINA shaill be so informed ”

" 5.10. Indeed, in the view of Mr Jaben, even Scction 5.2.4.32.9 of the WADA International
Standard for Laboratories states that:

"I the "B" sample confirmation does not provide analytical findings that confirm the
w4V sample result, the sconple shall be considered negative and the Tesiing Authority,
#4004 and the Irternational Federation notified of the new analytical finding.”
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5.1L

5.12,

5.13.

5.4,

6.1.

8.2,

Mr Jaben asserts, however, that it was not until 5 August 2008 when ha received the
LDP for the A and B samples that he determined that the Package did not contain "af
the information on the IRMES test of the 4 Sample performed in the Cologne
Laborarory." On 27 August 2008, Mr Jaben submitied on his own behalf an expert
opinion of Dr Douwe de Boer which questions the presence of boldenone.

Mz Jaben further submits that, following his cbjections, it took more than five months
after the collection date of the sample that the ISA Disciplinary Committee requested
the Athens Laboratory to send the B Sample to Cologne to perform an additional IRMS
test, ;

In the View of Mr Jaben, the discrepancies between the two TRMS tests and the fact that
the "B" sample did not confirm the "A" sample result, “must lead to an acquiital." In
summarizing his position, he points out:

"4s opposed to the Sample "4" IRMS resilis, in which it was stated rhat Boldenone
and its Metabolite were found — the Cologne Lab did not find on November I 4%
2008 _Boldenone in my "B” sample — they only found ls metabolite (end there is a
}m%e difference between the two). In the IRMS griglvsls performed on November
1472008 on the "B sample, the Cologre loboralory did not confirm the “A” sample
results in which both Boldenone and ifs metabolite were elaimed fo be found and
hence ] should be acquitted as per DC 7.1.9. It should be clear that if ony a
metabolite of & prohibited substance is found in both samples- one may be found
guilty of using prohibited substances - but if in one Sample the Substance and its
metabolite are found uand in the other sample only the mefabolite is Sfound- there is
no confirmation by semple "B" of Samplz nAY posults and the test should be
treated as negative.”

[Underliming and bold lettering taken from tha original text.]

Citing the above errors and the delays in the laboratory procedures, the unsafe chain of
custody and the discrepancies in the laboratory findings, in addition to CAS precedent,
Mr Jaben claims that he should be "zoquitted.”

Mr Jaben's Answer to the WADA Statement of Appeal and Appeal Brief

A. As Parfies with the same interest, the late appeal filed by FINA must also be
ascribed to WADA

In his Answer to WADA's Appedl Brief received by CAS on 5 March 2003, Mr Jaben
repeats the same tequests for relief which he raised in his Answer to the FINA
Statemnent of Appeal (see Pt. 5.1 above).

Citing art. DC 13.2.1 of the FINA DC Rules end the 2} day deadline for filing an appeal
a5 sot forth in art. DC 13.5 of those Rules, Mr Jaben asserts that WADA was first
notified by FINA of the decision of the ISA Disciplinary Committes on 12 January
2008,

157435
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6.3. Mr Jaben asserts with regerd to the time-spen until the date of the 18A Disciplinary

6.4

6.5.

0.6.

6.7.

6.3.

Commiites deciston:

"This, with all due respect, is nof acceptable and may lead fo_ exireme absurd
sifuations in which WADA have an unlimited time to appedl and the competitors
rights are hurt, breached and contpromised just because FINA andior the Member
Federation forgor, neglected or intentionally fuiled to report disciplinary cases fo
WADA immediately. This alsa creates a situation that WADA has an interest not fo
receive derisions and By that extending its time limit to appeal.”

Mr Jahen submits that the Disclplinary Committee's deoision in his case was also
published in the media in Terael and North America, Moreover, WADA has never stated
Vif and when the 1S4 notified it of my case and why #t did not actively ask about my
case,"

In the view of Mr Jaben, there is:

" . np possible nor reasonable nor Justifiable explanation why FINA waited almost
fwo months to notify WADA of the decision, unless FINA knew WADA was already
aware of the Dectsion. It took IS4 one day following the date of the Disciplinary
Commitice decision on 10 November 2008 fo notify FINA. Why did it take FINA 53
days to update WADA?”

Citing art. DC 14.6 sent. 2 of the FINA DC Rules, Mr Jaben asserts that it was ISA's
duty:

" .. to vegulariy update FINA and WADA on the status and findings of any review or
proceedings conducted pursuant to DC 7 (Results Management), DC 8 (Right to 4
Fair Hearing) or DC 13 (Appeals) .. ."

In light of the abavs, Mr Jaben submits that "#he most favaurable interprefation” FINA
and WADA can derive from the 14 day period required in DC 14.6 sent. 1 for reporiing
Adverse Analytical Findings regerding e competitor to FINA, and WADA is to apply the
same deadline analogously to the regular updates required to be given in art. DC 14.6
sent. 2 of the FINA DC Rules.

In conclusion, Mr Jeben argues that the WADA appeal should have been submiited no
later 25 Decernber 2008 (21 days from 4 December 2008) which was 14 days after 20
Novermber 3008, the day on which FINA was notified by IS4, Mt Jaben states:

"No fegal system in the world and most of all not sport iaw, where the decision of the
sport arganizotion mey have huge impacts of the life of an aihlete, can allow two
parties sharing the same interest in an appeal to fix By their own behavior the time
limit for an appeal.”

LG/ 32
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6.9.

6.10,

6.11.

6.12,

4.13.

B. Alleged Procedural Defects and Discrepancies of the Analytical Findings

With regard to the A and B Sample IRMS tests, Mr Jaben cites the fact that neither he
nor WADA received the complete LDP until WADA filed its Appeal Brief and until
WADA iteeif, on 12 February 2009, requested the LDP. The fact of the incompleteneass
of the LDP did not deter the ISA Disciplinary Committee from disqualifying him and
holding that he had commitied a doping offence. "7 was denied my rights for a Jair
kearing and therefore I should be acquitted."

With regard fo the discrepancies found in the B Sample IRMS tests, Mr Jaben states the
following:

#Ploase note that even if the LDP of the IRMS tests will be vccepted by the CAS, the
LDP of the sample “A" IRMS test supports my case, since in page 46 of the Cologne
IRMS LDP (Exhibit 16 of the Appeal Brigf) the meaning of what is written in
handwriting at the bottom of the page Is that Boldenone was not identified because
the concentration was insufficient. How could they claim afterwards that Boldenone
was found in my body? This clearly proves that the Boldenone Identification in the
test was inadequate and that there was a reason fo hide the IRMS LDP from me and
my experts in the hearing — again I say I must be acquitted.”

The discrepancy between the A and B Sample IRMS tests (the A Sample Test proving
the exogenous origin of Boldenoue and Boldenone metabolites; the B Sample Test
proving only the exogenous origin of the Boldenone metabolite) require compellingly
fhe consequences set forth in art. DT 7.1.9 of the FINA DC Rules and Bection
594390 of the WADA Infemational Standard for Laboratories, namely that the
samples have tested negative.

Mr Jaben alleges that WADA "is ignoring the Athens Laboratory resulls that showed
that the A sample analvsls showed the presence of Bodenone itself and its metabolite.”
These are two separate substances, in the view of Mr Jaben.

But, according to Mr Jaben, the “problem" with the Athens Laboratory is much bigger:

" . as its "B" sample vonclustons were wrong and different from Cologne IRMS
results. . . The Athens lob report . . . states that ovly Boldenone was found in Sample
"B Tr the Athens lab remark wnder the "Analysis Results”, the lab stales thut the
Boldenone metabolite was confirmed in Sample 42268850 (meaning the metabolite
was found in sample "A" and not in sample *B"). In the Cologne lab IRMS analysis
report of November 14"% 2008 fwhich was performed many months afler the Athens
iab issued Exhibit 5 to the Appeal Brief [the Analysis Report of the B Sample dated
18 July 2008], the Cologne lab reached a complefely different resuit in which
Boldenone was not found in the "B sample and only Boldenone Metabolite was
found . . . This clearly proves the Athens lub did not follow the International
Labaratery Standards and I s be gequitted a any case the "B" sgmple

resuff did not confirm the "4" sample result"

[underlining from the original; bracketed Janguage inseted by the Panel for purposes of
betier understanding.

11/35



13 Juil 2009 1123 Tribunal Arbitral du Sport / NEws i b4/ 3%

. i CAS 20091471759 FINA v/ Jaben & ISA;
Tribunal Arbitral du Sport CAS 2009/A/1778 WADA v. Jaben & IS4

Court of Arbitration for Sport Page 17

6.14. In further support of his position, Mr Jaben ocites the expert opinion of Dr de Boer who
confirmed that:

"the presewce of Boldenone Metabolites of extrogenous origin does not necessarily
mean that Boldenone was found, meaning that there are "Jalse-positive " resulfs in
which Boldenone Metabalites ave found but no Boldenone is or was actuaily
present.”

6.15. After all of the abova, it is elear in the mind of Mr Jaben that the discrepancy in the test
results proves that no confirmation exists that Boldenone was present in his body, that
the discrepancy proves a "mistake" in the analysis of the Laboratories. For this reason,
Wr Jaben requests that he be acquitted.

#  (Consclidation of both Procedures; Waiver of Hearing; Appointment of the Panel

7.1. By letter dated 16 February 2009, the President of the (a8 Appeals Division informed
the partles that he had decided to consolidate both cases into one proceeding pursuant to
art, 50 para. 2 of the CAS Code "as both procedures concern the sume decistons
rendered by the Disciplinary Committee of the 184 on 19 November 2008 and by the
High Cowrt of the IS4 on 15 December 2008 with regard to Mr Jaben.”

72. By letter dated 5 February 2009, FINA stated that "rfe holding of @ hearing in this case
iv not absolutely necessary" It requesied the possibility, however, to file "brief writien
observatlons in regard to the arguments sef forth in the Respondent's Answer and which
were not addressed fn the Appeal Statement and Brigf"

23, WADA stated in its letter to CAS dated 31 March 2009 that it had no objection if the
Panel were to render its award on the basis of the writien submissions only.

7.4, By letter of 6 February 200% and 17 March 2009 to CAS, Mr Jaben. agreed that the
holding of a hearing would "nof be necessary" and to accept an award “on fhe basis of
the written submissions only."

7.5. By letter to the CAS dated 31 March 2009, ISA. waived its right to request the holding
of 2 hearing in the matier.

76. On 13 March 2009, the pertles were informed on behalf of the President of the CAS
Appeals Division that pursuant te art, R54 of the Code, the following Arbitration Panel
was appointed to decide the consolidated procedures:

Mr John Faylor, Attorney-at-law, Frapkfurt am Main, Germany
(President of the Panel)

Mr Quentin Byrne-Sutton, Attorney-at-law, Geneva, Switzerland
(Arbitrator)

Mr Michele Bernasconi, Attorey-at law, Zurich, Switzerland
(Azbitrator)
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77. By letter dated 9 April 2009, the parties to the comsolidated procedure were informed

7.8,

1.1.

1.2.

L.3.

1.4,

1.5.

that the President of the Pansl had decided to grant the Respondents & deadline until 16
April 2009 to file their last “short written observations™ with respect to WADA'S letter
of 31 March 2009 and the complementary report from the Deputy Head of the Cologne
Laboratery submitted by WADA. The President informed the parties that no further
submissions would be accepted by the Panel from any party following the recelpt of the
Respondents' said written observations.

Following the above instructons to the parties, Mr Jaben filed a last written statement
dated 13 April 2009 which was received by the CAS on the following day, No further
statement was made by ISA.

Io Law
Jurizdiction

As a Member Federation of FINA, ISA is undisputedly the recognized sole goveming
bady in Israel for aquatic sports,

Art, 7.2 of the FINA Conatitution states that:

"“The Constitution and riles of @ Member must not be in conflict with those of FINA,
Where there is a conflict, FINA rules shail prevail.”

Correspondingly, the FINA DC Rules provides in art. DC Rule 14.] that:

n4lf Member Federations shafl comply with these Anti-Doping Rules. The
regulations of Member Federations shall indicate that all FINA Rules including Anti-
Doping Rules shall be deemed as incorporeted into and shall be directly applicable
to and shall be followed by Compefitors, Competitor Support Personnel, coaches,
physicians, team leaders, and club and Federarion representatives under ihe
Jurisdiction of the respective Member Federations.”

In recognition of I8A's obligations under the FINA Constitution and the FINA DC
Rules, [SA's High Court in its decision of 15 December 2008 made pointed reference to
clause 11 of the ISA Disciplinary Regulations and quoted this ¢lanse in its decision as
follows:

“[1. Rules tn q case of Anti-Doping Violations:

In cose of any violation noted in the FINA Anti-Doping Reguiations, all FINA
regulations that were valid on the duy of performing the offence would apply,
including all legal procedures, rights to hearings and the punishment regulations as
outlined in the FINA Daping Control Rules.”

In accordance with the FINA DC Rules, the Athens Laboratory, as a WADA~aceredited
lahoratory, sent its posifive results to ISA with copies also being sent to WADA and
FINA. Therefore, there cen be no doubt that ISA is, and considers itself fo be, subjest to
the FINA DC Rules.

149715
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1.6, In light of the above, it can only be deemed consequential and in accordance with the
rules that the I8A High Court should first cite art. DC 8.2.1 of the FINA DC Rules in its
decision of 15 December 2003:

"DC 8.2.1, When it appears, following the Results Managemen? progess described in
Article 7, that an anti-doping rule violation has occurred in cormection With a
Member Federation's Test, the Competitor or other Person invelved shall be brought
before a disciplinary panel of the Competitor or other Person's Member Federation
for a hearing to adiudicate whether a violation of these Anti-Doping Rules occurred
and if so what Consequences shouid be lmpoved.”

1.7. In cannot be denied, and is indeed ot challenged by the Appellanis 1 and 2, that the
ISA Disciplinary Comrmittee is a 1% instance adjudicative body which has authority to
decide whether a violation of its Disciplinary Regulations has occurred.

1.8. The Protocol of the hearing which took place on 19 November 2008 before the
Disciplinary Committee makes specific reference to its three judges, cites the ISA as
being the "prosecutor’ represented by counsel and Mr Jaben as being the "aeeused”.
Mr Jaben was also represented by ¢ounsel at the hearing on 15 November 2008 and was
glven uncontested opportunity fo defend against the charges which hed been raised
against him.

1.9, Accordingly, the decision of the Disciplinary Commitice on 19 November 2008 was
rendered not by an administrative body of the ISA, but by a judicial body of the ISA
charged with the responsibility to make a finding of fact and to apply the relevant law.

1.10. Mr Jaben is undisputedly an Interational Level Competitor. His right to appeal the
decision of his national federation is set out In art, DC 13.2.1 of the FINA DC Rules:

"I cases arising from an Event in an International Competition o in cases involving
International-Level Competitors, the decision may be appealed exclusively to the
Court of drbitration for Sports ("CAS") in accordance with the provisions appiicable
before such court.”

1.11. Taking info consideration the reasoning of the ISA High Court, which the Panel
unreservedly underscorss, there oan be no room for the interpretetion promulgated by
the Appellants 1 and 2 and the Respondent 2 that the appeel to its “nrernal conrt",
meaning the ISA High Court, represents merely the exhatistion of "any possible legal
remedies available against the decision of the IS4 Discipline Committee Board, except
for this appeal to CAS." Tt would also confradict the restrictive meaning of art. DC
8.2.7 of the FINA DC Rules which states:

78.2.7 Hearing decisions by the Member Federation shaill not be subfect fo firther
odminisirative review at the national level except as provided in Article 13 or
required by applicable national law.”

1.12. If the interpretation proposed by the Appellants 1 and 2 and the Respondent 2 were to
be upheld, the differentiation made in art. DC 13.2.1 of the FINA DC Rules between
" Futernational-Level Competitors" wha have the right to appeal "exclusively” to CAS
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and all other national-leve] competitors "#har do nor have @ right to appeal wnder DC
13.2.1" ag set ont In art. DC 13,2.2 of the FINA DC Rules would be needlessly obscured

and rendered irpuossible to apply.

1.13. Art. DC 13.2.2 of the FINA DC Rules lays down very explicitly the "principles” which
are to apply to the appeals procedures of Member Federations in matters regarding those
(national-level) competitors "that do not have a right to appeal under DC 13.2.17
These "appea! procedures” shall ensure that the national-level athlete has the right to "a
timely hearing, @ fair and dupartial hearing body; the right to be rapresented by a
counsel at the person's expense; and a fimely, written reasongd decision.”

1.14. Tn the view of the Panel, it was niot the jntention of FINA in adopting articles DC 13.2.1,
DC 1322 and DC 132.3 of the FINA DC Rulss to permit or iolerate an intermedisry
appeals instanes on the nationel level with regard to doping decisions invelving
International-Level Competitors, except If required by applicable national law and
national rules.

1.15. In Tight of the above, the jurisdiction of CAS rests on art, DC 13.2.1 of the FINA o] ®d
Rules and art. R47 of the CAS Code. Neither of the parfies have chellenged the
jurisdiction of the CAS a3 ovidenced by their unanimous acceptance of CAS jurisdiction
in the Order of Procedure.

1.16. Under art. R57 of the CAS Cod, the Panel has full power to review the facts and the
lawr,

2.  Applicable Law

2.1, Art, R58 of the CAS Code provides:

"The Peanel shall dectde the dispute according to the applicable regulurions and the
sules of law chosen by the partles or, in absence of such choice, according to the law
of the couniry in which the federarion, assaciation or sporis body which has issued
the challenged deciston 1s domiciled or according to the rules of law, the application
of which the Panel deems gppropriate. In the latter cuse, the Panel shall give
regsons for its decision”

22. The above provision was expressly mentioned in the Order of Procedurs and was
accepted by all of the parties.

2.3, The amended and currently governing FINA DC Rules in the vetslon adopied by the
FINA Extraordinary Congress in Menchester, England, on 8 April 2008 and which
became effective on 1 January 2009 (the "Effective Date") find no application in the
case at hand.

54. Art. DC 17.7 of the amended and currently governing FINA DC Rules which adopted
and implemented the 2007 WADA Code Amendment provides as follows:



13 Juil 200% 17:23 lribupat Arbitral du Sport / Nehaf) F.

CAS 2009/4/1759 FINA v/ Jabem & IS4;

‘Tribunal Arbitral du Sport CAS 2000/A/1772 WADA ¥. Jaban & ISA
Court of Arbitration for Sport Page 21

2.5,

2.6,

2.7.

31.11

3.2,

33

*DC 17.7 Non-Retroactive Unless Principle of Lex Mitior Applies

With respect fo mny anfi-doping rule violatlon case which is pending as of the
Effective Date and any anti-doping rule violation case brought after the Effecrive
Date based on an anti-doping rule violation which occurred prior fo the Effective
Date, the case shall be governed by the substantive anti-doping rules in cffact at the
time the alleged anti-doping rule violation oceurred unless the penel hearing the
case determines the principle of lex mitior appropriutely applies under the
elrcumstances of the case.”

Inasmuch &s the anti-doping rule vicletion in the insiant case oceurred on 30 April 2008,
ie., prior to the Effective Date of the 2007 WADA Code Amendment (see art, 24.5 of
the WADA Code and art. DC 17.5 of the amended FINA DC Rules), the "applicable
regulations” in this case are the FINA Doping Control Rules in the version adopted by
the FINA Extraordinary Congress in Barcelons, Spain, on 11 July 2003.

The Panel further holds thet the principle of Jax mitior finds no specific application in
the dispute at hand,

With regard fo issnes arising from the FINA DC Rules in their 11 July 2003 version
which require legal inferpretation, Swiss law as the law of FINA's registered domicile
shall apply. However, the Panel recognizes art. DC 17.1 of the FINA DC Rules (which
implemented art. 24.3 of the unamended WADA, Code} which states:

"These Anti-Doping Rules shall be interpreted as an independent and mulonomous
fext and nol by reference 10 existing law or stafutes.”

Admissibility of the FINA Statement of Appeal dated 7 January 2009

Art. DDC 13.5 sent. 1 of the FINA DC Rules provides as follows:

L4430

"DC 13.5 The deadline to file an appeal shall be tweniy-ong (21} days from the date

of receipt of the decision by the appealing parfy and FINA."

With regard to Hime limits under the CAS Code, art. R32 of the CAS Code also hes
1elevance fo the case at hand:

“The time limits fixed under the present Code shall begin from the day affer that on
which notification by the CAS i received  Official holidays and non-working days
are included in the caleularion of time limits. The time Hnzits fixed under the present
Code are respected if the communications by the parties are sent before midnight on
the last day on which such time limits expire. If the last day of the fime limit is on
official holiday or a non-business day in the country where the notification has been
made, the tHime Hmit shall expire at the end of the first subsequent business day."

FINA, was notified of the dacision of {he ISA Disciplinary Committee on 20 November
2008, ons day following the issuance of the deeision of the Committec.
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3.4

3.3

1.6,

it

38

3.9.

3.10,

3.11.

On 7 January 2009, 48 days after receiving the notification of the deaision from IS4,
FINA flled its Statsment of Appeal to CAS,

The Panel has noted that FINA applies the dete of 18 Deceraber 2008, the date upon
which it leamned from ISA of the decision of the ISA High Court, as the coramencement
date for the 21-day filing deadline. If the Panel were fo assume 18 December 2008 as
fha notification date, with the first day of the 21-day filing period fo commence on 19
Decentber 2008, 20 days would have expired prior to FINA's filing of its Statement of
Appeal on 7 January 2009 Under this assumption, FINA would have filed a timely
appeal.

After due consideration of the facts, however, the Panel holds that FINA's filing
deadline fo CAS must be deemed to have commenced on 21 November 2008, one day
following the day upon which it received wotification from I1SA of the Disciplinary
Committee's decision. In the view of the Pane], FINA's appeal to CAS must be denied
for being menifestly late.

The Panel finds no grounds upon wihich the 21-day filing deadline pursuan to art, DC
13.5 of the EINA DC Rules can be held to have been extended in sotuel agreement of
ISA end FINA by reason of ISA's request for an edditional 30 days "in order to
[complete] all internal legal procedures” a8 contained in [SA's letter to FINA of 2
December 2008 (see Pt, 2.25 above). This argurment was raised by ISA in ifs pleadings
before the ISA High Court.

The exchange of letters dated 2 December 2008 between FINA and ISA provide no
evidence that FINA ever granted ISA an sxtension of 30 days nor that it recognized the
appeal 1o the TSA High Court as an integral part of 18A's appeals process. To the
contrary, I8A's letier of 2 December 2008 reguesting the 30 day extension followed
RINA's letter of the same date in which FINA announced that it would "sxercise Hs
right to appeal against the dectslon in accordance with DC 13.2.1 and DC 13.2.3."

Moreover, FINA stated explicitly in the same letter that "FINA has a right to appeal
before the Court of Arbitratlon for Sport in cases svolving Internatlonal-Level
Competitors”, The submitted correspondence of the parties to CAS contains no response
from FINA to ISA's letter containing the extension and confirmation reguest.

Notwithstanding the gbove, it would violate fundamental principles of falrness if
procedural deadlines such as the filing deadline in art. DC 13.5 of the FINA DC Rules
were to stand at the free disposition of the prosecuting parties, here ISA and FINA,
especially if the accused athlete remains uninformed of such communications which
ultimately affect his procedural rights.,

The Panel also finds no legal basis fo postpone the commencement of the 21-day filing
deadline untit 18 Decomber 2008, the day upon which FINA was informed of the I3A
High Court decision. ISA erred in assuming that its High Court possessed jurisdiction
under the 18A Disciplinary Rules to rule on 2 doping ‘violation' involving an
Tnternational-Level Competitor. T referring to ari. DC 8.2.1 of the FINA DC Rules, the
ISA High Court correctly held that a proper adjudication had been held by the ISA
Disciplinary Copomittes and that, as Mr Jaben was an Internafional-Level Competitor,
an appeal was to be lodged "exclusively to the Cowt of Arbitration Jor Sport".

43430
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3,12. In this regard, it is notsworthy that ISA did not exereiss its right to appeal to CAS, but

3.13.

3.14,

3.1

3.16.

4.1,

instead refrainad from filing such an appeal, presumably in Tecogaition that the 21-day
deadling pursuant to art. DC 13.5 of the FINA DC Rules had glready expired on 15
December 2008, the day upon which the ISA High Court decision was issued.

There oan be no dispute, however, that FINA was notified ghready on 20 November
2008 of the decision of the ISA Disciplinary Committee, FINA alsc deolared In its
letter of 2 December 2008 to ISA that, in light of the Disciplinary Committee’s
erroneous application of art, DC 10.2 of the FINA DC Rules, FINA, acting for iiself]
wished to file an appeal to CAS.

Moreover, in citing articles DC 13.2.1 and DC 1323 of the FINA DC Rules in s
letter, there can be no question thet FINA was also aware that Mr Jeben was an
International-Leve] Competitor and that the decision of the ISA Diseiplinary Committcs
was o be “appealed exclusively to the Court of Arbitration for Sport in aeeordance with
the provisions applicable before such court” :

If indeed FINA emoncously assumed that the ISA High Court possessed (infernal)
jurisdiction to hear ISA's appeal of the Disciplinary Committec's decision, it must also
bear the risk of losing its right to sppeal for having exceeded the 21-day deadline
pursusnt to art. DC 13.5 of the FINA DC Rules. The consequences of this error cannot
be placed at the burden of Mr Jaben.

In the basls of the above, the Panel rules that the Statement of Appeal filed by FINA on
7 Januery 2009 must be denied admissibility.

Admissibility of the WADA Statement of Appeal dated 30 January 2009

With regard to parties entitled to appeal to CAS, but which were "rot a party the
proceedings having led fo a decision subject to appeal”, att. DC 13.5 of the FINA DC
Rules provides as follows:

The deadline to file an appeal to CAS shall be twenty-one (21) days from the date of
recelpt of the decision by the appealing party and FINA. The above nohwithstanding,
the following shall apply in connection with appeals filed by a party entitled to
appeal but which was not a party to the proceedings having led to a decision subject
te appeai:

. Within a deadline of ten {10) days from receipt of the decision, such
partyfies shall have the right lo request from the body having issued the
decision a copy of the file on which such body relled

- If such reguest Is raised within the above deadline, then a new appeal
deadiine will 1un for the concerned party from the day the copy of the file is
received.”

4417
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4.2. On the basis of the flle and the courier tracking protocol, the Panel has concluded that

4.3,

4.4

4.5,

4.6.

4.7
- FINA Rules, WADA in the present ¢ase would have heen subject to a dafined and

4.8,

WADA did not learn of the decision of the ISA Disciplinary Committes until it was
informed by FINA of the ISA High Court decision on 12 January 2009, ISA did not
inform WADA of the decision at the time and in the same marmer as it had informed
FINA of the Disciplinary Commiitee decision on 20 November 2008 or the ISA High
Court decision on 18 December 2008,

Except for the laboratory analysis reports issued by the Athens Laboratory on 3 July
2008 and possibly other subsequent romtine laboratory reports, WADA had oaly
knowledge of & pending doping violation. There is no evidenca that WADA, In facf,
learned of the ISA Disciplinary Committee or High Court decisions from the
newspapers ot other publications.

Upon receipt of the ISA High Cowrd decision on 12 January 2008, WADA filed its
Statement of Appeal within the 21-day deadline set forth in art, DC 13.5 of the FINA
DC Rules.

The Pansl recognizes that Mr Jaben has raised significant arguments in favor of striking
WADA's Statement of Appeal on the grounds that it, like the FINA sppeal, was filed
too late, If the prosecutorial side of 8 doping adjudication comprised of bath FINA and
WADA are ahle to delay the run of the filiag deadling by withholding notification of the
decision, the athlete can indeed be unjustly disadvantaged.

Tn this regard, the Pane! coners that the absence of specific provisions addressing filing
deadlines applicable fo non-pariies such as WADA to sanctioning proceedings in the
2003 FINA. DC Rules represented a weakness in these former niles. Under the 2009
FINA DC Rules, ISA would have been bound under the revised language of art. DC
14.8 to send "a} hearing and appeal decisions” within ten (10) days to both FINA and
WADA.,

More importantly, however, under the new provision of art, DC 13.5 of the 2003 DC
calculable filing deadline for an appeal or infervention, such deadline being the later of;

“a) Twenty-one (21) days afier the last day on which any cther party in the case
could have appealed,
(b) Twenty-one (21} days after WADA's receipf of the compiete file relating to the

decision. ¥

Tn the case at hand, the Panel also notes Mr Jaben's argument that, under art, DC 14.6 of
the 2003 FINA DC Rules, the Member Federation:

Y . shall also regulerly update FINA and WADA on the status and findings of any
review or proceedings conducted pursucnt to . . . . DC 13 (Appeals), and, in any case
in which the period of Ineligibility is eliminated wnder DC 10.5.1 (No Fauit or
Negligence) or reduced under DC 10.5.2 (No Significent Fault or Negligence). FINA
and WADA shall be provided with a written reasoned decision explaining the basis
for the elimination or reduction. .. "

{9/ 35
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4.9, The Panel does not view the above provision as being sufficiently defined to provide a
marking date for the commencement of the appeals filing perlod, the expiration of
which would justify forfelture of the right to appeal. The use of general concepts and
meanings open to interpretation is commen in legal drafismanship, Because the drafters
of this provision have, intentionally or unintentionally, applied general and undefined
terms such as "regularly update” and "status and findings®, it cannot be inferred fpso
jrire that they intended to provide a legal besis justifying the forfeiture of the right to
sppeal for any party to an anti-doping procedure in the ovent that party violates the
provisjon.

4,10, CAS rulings exist on the issue whether the failure of a federation fo notify a decision to
WADA in a timely manner provides suffioient canse to deny the admissibility of an
appeal filed by WADA.

4.11. Tn CAS 2006/A/1153 WADA v/Portuguese Footbell Federation & Nuno Assis Lopes de
Almeida, more than 20 days had lapsed between the date of Teceipt of the mational
trlbunal's decision and its notification by the nationel federation to WADA., The latter
filed its Appeal to CAS 21 days later. More than 40 days had therefore passed between,
the reccipt of the decision by the national federation and the date on which the appeal
was filed by WADA,

4.12. The CAS Panel riled in this case that WADA's appeal was filed in due time. It called
the delay "regrettable”, but considered that:

" . the delay Is acceptable and canmoi be regarded as arbitrary or resulting in @
breach of any procedural rights of My Nuno Assis Lopes de Almeida. The maiter
" might be different if the delay was more significant than in the present case.”

4.13. In the CAS decision CAS 2007/A/1284 and CAS 2007/4/1308 WADA v/FECNA &
Lina Marla Prieto, more than (4) months had slapsed beiween the decision of the *
instance Disciplinary Commission on 28 November 2006 and nofification of the
decision to WADA on 10 April 2007. FINA was notified of the decision by the national
federation on 28 February 2007 and fock more than one month to notify the decision to
WADA.

4.14. Here, also, the CAS Panel held that the fact thet the FINA waited over & month to pass
the decision to WADA. "is regrettable. The Pancl admonished both the national
foderation and FINA that "it i the duty of all International sports federations to conduct
themselves tn a fashion which is beyond reproach and is serupulously in accordance
with their onti-deping rules and policles contained within their organizotion's
rulebook. However, the Panel concluded:

“Nevertheless, such a dalay cannot be held against the WADA. Should it be
otherwise, it would Imply for the WADA to intervene in national cases and take
meqsures or muke inguiries which obviously fall info the competence of the FECNA
or the FIN4."

4.15. In both of the sbove cases, the CAS Panel rejected the notlon that notification of the
decision could have been obtained by WADA from the print or ¢lectronic media. The
fact that WADA was informed prior to the decision both of the positive tests and the
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4,18

4.17.

4.18,

4.19,

'54.

5.1

provisional suspension of the athlete was deemed by the Panel to be "not sufficient to
impose @ good faith obligation on WADA 1o enguire about a decision isswed by such
federation.”

The Panel in the present case shares the opinion set out jn WADA v/FECNA & Lina
Maria Prieto. Placing an acive duty on WADA ~ a non-party to the appealed decision -
- to unilaterally enquire about & decision to be issued by a faderation jn. order to
preserve its own right to appeal would place an undne burden upon the WADA and
possibly hinder the fight against doping. It would require that WADA actively monitor
each and every of the hundreds of 1¥ instance disciplinary decisions on the national
level.

Such a responsibility would defoat the purpose of art, DC 13.5 of the FINA DC Rules
which clearly states that the 21-day filing period begins to run "from the date gf recelpt
of the decision by the appealing party and FINA" As the panel siated in WADA
v/FECNA & Lina Maria Prieto:

"It would . . . impose an unreasonable burden on WADA, which would have to
constantly Inform themselves about the current status of the pending proceedings to
avoid the risk of losing its right fo appeal decisions. One can expect fiom the
relevant internafional federation (here: FINA) that it keeps tack of the national
disciplinary procedures initlated under iis supervision.. ... . "

Based on the above, the Panel holds that, although the notification of the decision to
WADA on 12 Jenuary 2009 represenis o delay of more than 32 deys (assuming that
notification could have, and should have, been made to WADA by elther ISA or FINA
on 20 November 2008), the delay is not of such a nature and duration as to warrant the
strking of the WADA appeal.

The 21-day time limit pursuant to art. DC 13.5 of the FINA DC Rules was therefore met
by WADA when it submitied its Statement of Appeal on 31 January 2005.

My Jaben's Violatlon of the FINA Doping Contrel Rules

The relevant provisions of art, DC 2 of the FINA DC Rules state as follows:
"DC 2 ANTIDOPING RULE VIOLATIONS
The following constitute anti-doping rule violations:

DC 21  The presence of a Prohibited Substance or its Metabolites or Markers
in a Competitor's bodily Specimean.

DC 211 It 15 each Competitor's persongd duty to ensure that no Prohibited
Substance eniers his or har body. Compefitors are responsible for any Prohibited
Substance ot ils Metabolites or Markers found to be present in their bodily
Specimens. Accordingly it is not necessary that Intent, foult, negligence or
howing Use on the Competifor's part be demonstrated in order to establish on
anti-doping violation under DC 2.1,

215
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DC 212 Excepting those substonces for which a quantitafive reporting threshold
is specifically identified in the Prohibifed List, the detected presence of any
quantity of a Prohibited Substance or its Metabolites or Markers in a Comnpetlior's
Sample shall constitute an anti-doping rule violation.

DC 2.1.3 As an exception to the general rule of DC 2.1, the Prohibited List may . .
establish special criteria for the evaluation of Prohibitad Substances that can also
be produced endogenonsiy,"”

52. The 2008 Prohibited List (valid as of 1 January 2008) stafes vnder $1. Anabolic Agents
(the "List") the following:

"1, ANABOLIC AGENTS
Anabolic agenis are prohibited.

1. Anabolic Androgenic Stercids (ASS)
g  Exogenous® A4S, including:

I-gndrostendiol (Sa-androst-i-ene-3f-diol); Y-androstendione (Sa~-androst-1-
erie-3, 17-dione); bolandio! (19-norandrostenediol), Bolasterone; boldenone;
boldione (ondrosta-1,4-diene-3, 17-dione) . .. "

5.3. The urine samples provided by Mz Jaben were found to contain the prohibited substance
boldenene. Although boldenons is listed under exogenous anabolic endrogenic storiods
in §1 1 &), meaning that it is a substanes which I not ordinarily capable of heing
produced by the body naturally (see definitlon of "exogenous" under * 81), the List also
¢larifies that boldenone forms an exception fo ife otherwise ¢lear qualification as an
exogenously-produced substance, Under "3. Endogerious¥* 445" of the List, it is stated
with regard to boldenone as follows:

My exiremely rave individual cases, boldenome of endogenous origin can be
consistertly found at very low nawograms per milifliter (ng/ml) levels in wrine.
When such a very low concentration of boldenone Is reported by a laboratory and
the application of any reliable analytical method (e.g. IRMS) has not determined the
exogenous origin of the substance, firther irvestigation may be conducted by
subseguent test{g)."

5.4, Being primarily an exogenous AAS “in extremely rare individual cases', the testing
laboratory musi, in the event of being confronied with an extromely "rare individual
case", submit the specimen to additiona] reliable analytical testing methods such as
TRMS in order to prove the exogenous or endogenous origin of the prohibited substance
found. The explanation under "5, Endogenous ** AAS" states as follows:

"Where an anabolic androgenic steroid is capable of being produced endogenously,
a Sample will be deemed fo contain such Prohiblied Substance and an Adverse
Analytical Finding will be reporfed where the concentration of such Frohibited
Substance or ifs metabolites or markers and/or any other relevant rarlo(s) in the
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Athlete's Sample so deviates from the range of values normally found in humans that
it 1Is unfikely fo be consistent with narmal endogenous production. A Bample shall
not be deemed to contain g Prohibited Substance i1 any such case where an Athlete
proves that the concentration of the Prohibited Substance or its metgbolites or
markers andlor the relevant vafiofs) in the Athlete's Sample is amributable to a
Physiologieal or pathological condition

In all cases, and at any concentration, the Athlete's Sample will be deamed fo
contaln a Prohibited Substance and the laboratory will report an Adverse Analytical
Finding, i, based on any refiable analytical method (e.g. JRMS), the laboratory con
show ihat the Prohibited Substanee is of exogenous origin. In such case, no Further
investigation Is necessary.”

3.5. Having reviewed the results of the laboratory analyses conducted on the samples, the
Panel concludes that the prohibited substance boldenone and bofdenone metabolite were
found in Mr Jaben's A sample. The Analysis Report 82008 002 190 of the Cologne
Laboratory dated 26 June 2008 establishes clearly and beyond question that "she
GCAC/IRMS results are consistent with an exogenous origin of boldenane and
boldenone metebolire". .

3.6, The IRMS analysis of the B sample in the Cologne Laboratory resulied in establishing
only the presence of boldenone metabolits In the analyzed aliquot of the B sample.
Here, alsa, the B-Analysis Report confirmed that "#he GC/CTRMS resulls are consistent
with an exogenous origin of the boldenone metabalire”,

5.7, The Cologne Laboratory raised no issue that the concentration of the boldenone
metabolite found in the specimen was of such "very Jow" nanogram per milliliter
(ng/ml) level as ta provide cavse for suspecting a possible endogenous origin. To the
contrary, the Laboratory states clearly that the concentration found confimms the
ex0genous origin of the boldenone metabolite, The substance boldenona could pot be
confirmed in the B sample due to the presence of a "co-eluting substance.

5.8. If Mr Jaben takes the position that he never ingested boldenone, thus implying that the
origin of the substance must have had an endogenous origin, it falls to his burden to

prove:

" .. that the concenfration of the Prohibited Substance or its metabolites . . . in the
Athlele’s Sample is attributable to a physlological o pathological condition.” (see 81
b. Endogenous AAS of the 2008 Prohibited List),

5.5. Mr Jaben has provided no proof of a physiological or pathological condition which may
acoount for the presence of the boldenons metabolite in his bodily fluids.

3.10. In its statement to WADA dated 16 February 2009, Dr Hans Geyer, Deputy Head of the
Cologne Laboratory, stated as follows:

"For an adverse analytical finding the proof of the exogenous origin of the boldenone
metabolite is sufficiens, This could be shown for the A- aud B-sample (arnex 1-3).
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I# the 4 sample additionally the exogenous origin of boldenone could be proven fsee
annex 1), This was not completely possible in the b-sample, because of a co-ehiting
substance (sse comment amnex 3). Therefore we reported only the boldenone
metubolite (see annex 2),

The resuits for boldenone do vot influence tha final conclusion: The IRMS analyses
prove the exogenious origin of the boldenone mesabolite both in the a- and In the B-
sample,” y

3.11. The expert opinion submitted by Mr Jaben and issued by Dr Donwe de Boer dated 19
November 2008 does not contradict the finding of Dr Qeyer, Dr de Boer confirms that
"the Boldenone that was ideniified in the A-sample analysis certificate was not
identified In the B-sample aralysis", but asserts the following;

"4} Despite some remarks, the Cologne WADA doping laboratory adeguately proved
that the presence of the boldenone metabolite 58-crdrost-I-eng-1 7B-0l-3-om in the
B- sampie was of exogenaus origin

Bl The Cologne WADA doping laboratory did not prove adequately the presence in
the B-sample of boldenone and its conclusion for the B-sample does not clude
the boldenone ifself (as opposed to its conclusion for the 4 sample IRMS),

G} The presence of boldenone metabolite Sf-androst-I-ene-178-o0l-3-on of exogenous
origin can be the resuli of the presence of one of ifs pracursor steroids such as
boldione and 1,4,6 androstatriene-3,17-dione-meaning the bresence of boldenone
metabolite Sf-androst-l-enel78-ol-3-on of exogenous origin does not mean
boldenone was present in the athletes urine."

5.12. Dr de Boer was comect in bis earller expertise dated 27 August 2008 1o have pointed out
that "the IRMS analysis is extremely relevant as it proves the endogenaus or EXOLEROUS
origin of the compownd of interes." :

5.13. The IRMS analysia of the B sample was, however, conducted prior to the hearing before
the ISA. Disciplinary Committee and it resulted in the finding, confirmed by Dr de Boer,
that boldenons metabolite of exogenous origin was present in both the A and B samples,

5.14. After reviewing the laboratory resnlts and the expert opinions, the Panel does not share
the view of Mr Jaben that the B sample conclusions of the Athens Laborstory “were
wrong and different from Cologne IRMS results". Boldenone metabolite was found to-
be present in both the A and B sample analyses and on the basis of the IRMS test 1o be
of exogenous origin,

5.15. The fact that the substance boldenone was pot found in the B sample does not invalidate
the finding of an anti-doping viclation on the grounds of art. DC 7.1.9 of the FINA DC
tiles, namely that;

"If the sample "B" proves negative, the entire test shail be considered negative and
the Competitor, his Member Federation, and FINA shall be so informed.”
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5,16, The same conolusion must be drawn with regard to Section 5.2.4.3.2.9 of the WADA
International Standard for Laboratories ("ISL") which provides that:

"If the "B" Saraple confirmation does not provide analytical findings that confirm the
"AY Sample result, the Sample shall be considered negative and the Testing
Authority, WADA ond the International Federation notified of the new analytical
findling."

5.17, The B sample iested by the Cologne Laboratory in TRMS analysis did not prove
negative. Dr de Bosr, does not refute the faot that boldenone metabolite Si-androst-1-
ene-178-ol-3-0n was present nor that it was of exopenous origin.

5.18. The Panel understands Dr de Boer's opinion of 19 Novertber 2008 {0 mean that the
uncontested presence of boldenone metabolite could alsg be the result of other precursor
steroids such as boldione and 1,4,6 androstetriene-3,17-dione. At the very least, Dr de
Boer is not clear on this point, If, however, Dr de Boer fakes the position that the
precursor steroid can be attributeble to another ASS other than boldenone, it becomes
the burden of Mr Jaben to prove such arigin.

3.19. Dr de Boer's lack of clarity is, however, not deciding of issue. The purpose of IRMS
testing is, as Dr de Boer himself emphasizes, to provs the endogenous or exogenous
origin of the prohibited substance, in this case the boldenone metabolite which was
proved to be present in both samples. In this regard, the task of IRMS testing is not
valike the testing for the exogenous origin of & Threshold Substavice as governed under
Sectlon 5.2.4.3.2.4 of the ISL. That provision states:

"For exogenous Threshold Substances, the "B Sample resuits need only confirm ihe
A" Sample identification for the Adverse Analytical Finding to be valid "

5.20. In the case at hand, the identity of the substance in both samples had been established
both by the Athens and Cologne Laboratories on the basis of their respective analyses.
The task of the IRMS analysis was to prove the exogenous origin of the boldenong
metabolite, In the visw of the Panel, the Cologne Laboratory confirmed such exogenous
otigin.

5.21. Lasfly, apart fram the delayed processing of the samples by the Athens and the Cologme
Laboratories, Mr Jeben's claimg of other departures from the International Standard for
Laboratories and the Infernational Standard for Testing remafn unsubstantisted. This is
particularly the case with regard to his charge that "ehain of cusiody" in the handling of
the samples has been breached. Mr Jaben does not ¢laim that these alleged violations of
the Infernational Standards have caused the adverse enalytical finding (art, DC 3 of the
FINA DC Rules),

5.22, After all of the above, the Panel holds that the presence of boldenone metabolite in both
specimens, which was proved in IRMS testing to be of exogenous origin, is sufficient to
support the doping violation. '
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6. 'The Sancfion

6.1. Having esiablished that Mr Jaben committed & doping violation by reason of the
presence of the boldenone mefabolite in his bodily specimen, It is not necessary 1o
consider Mr Jaben's possible intent, fault, negligence, knowing or unknowing use of
baldenone, Pursuant to art, DC 2,1.2 of the FINA DC Rules, "the datected presence of
any quantity of Prohiblied Substance or its Metabolites or Markers in.a Competitor's
Sample shall constitute an antl-doping violation."

6.2. Pursnant to art. DC 10.2 of the FINA DC Rules, the period of Ineligibility imposed for a
violation of art. DC 2.1 of the same Rules (presence of Prohibited Substance or its
Metsbolites or Markers) shall be two (2) years in the event of a first violation. The
doping violation took place out-of-compeiition.

6.3, Art DC 10.5 of the FINA DC Rules governs the elimination or reduction of the peried
of ineligibility based on exceptional circumstances:

¥DC 10.5.1. If the Competitor establishes in an individual ease tnvolving an anti-
doping rule violation vnder DC 2.1 (presence of Prohibled Substance or is
Metgbolites or Markars) or Use of a Prohibited Substance or Prohibited Method
under DC 2.2 that he or she bears No Fault or Negiigence for the violetion, the
otherwise applicable perfod of Ineligibility shail be efiminated. When a Prohibited
Substance or its Markers or Metaboliies is detected in @ Competitor'y Specimen in
violation of DC 2.1 (Presence of Prohibited Substance), fhe Competitor must also
esiablish how the Prohibited Substarice entered his or her system in order to hava the
period of neligibifity eliminated. ... ."

64. Art. DC 10.52 of the FINA DC Rules establishes the parameters of a reduced
ineligibility sanction:

MIf g Competitor establishes In an individual case involving such violations that he or
she bears No Significant Fault or Neglgence, then the period of Ineligibility may be
reduced, but the reduced peviod of Ineligibility may nof be less than one-half of the
mindmum period of neligibility otherwise applicable.”

6.5. In reviewing the facts of the present case, the Panel is unable fo find grounds which
argue in favor of a reduction in the sanction from two (2} years to one (1) year pursuant
to art. DC 10.5.2 of the FINA DC Raules.

6.6. The Panel notes Mr Jaben's vehemence in denying that he ever took boldenone. The
Laboratory resulis have, however, proven the contrary, It has been established to the
comfortable satisfaction of the Panel that boldenone metaholits was found to be present
in his body on 30 April 2008. Mr Jaben bas provided no information as to how the
precursor substance, inadvertently ot unconsciously, may have entered his body.

6.7. Based on the above, the Panel takes the position that the ISA Disciplinary Committee
erred in imposing a one (1) year term of ineligibility. Por the above reasons, the Panel
holds that the term to be imposed upon Mr Jaben shell be increased from one year to
two years.
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7.  Commencement of the Period of Ineligibility

7.1, Art, DC 10.8 of the FINA DC Rules permits an adjustment of the commencement date
of the period of ineligibility where such modification is appropriate for considerations
of fairness:

"DC 10.8 The Period of Insligibility shall stavt on the date of the hearing decision
providing for Ineligibility or, if the hearing is walved, on the date Ineligibility is
accepied oy otherwise imposed, Any peried of Provisional Suspension (whether
imposed or voluntarily accepted) shall be credited -against the total period of
Ineligibility to be served. Where required by fairness, such as delays in the hearing
process or other aspects of Doping Control not ativibutable to the Competiror, the
period of Ineligibility may start at an earlier date commencing as early as the date of
the Sampie Collection.”

7.2, In the imstant case, the ISA Disciplinary Committee sot the startlng date of Mr Jaben's
pericd of ineligibility on the first date of his provisional suspension on 5 June 2008,

7.3, The Panel hes takon Into consideration the number of the delays which have oceurred in
both the testing and the adjudicative process in this matter. These begin with the
inordinate delay in the completion of the laboratory analyses. The latter commenced
upon the recsipt of the semples In the Athens Laboratory on 7 May 2008 and ended
with the report of the IRMS findings of the Cologne Laboratory on the B sample on 14
November 2008,

74. No explanation has been given by WADA regarding the delay in requesting the IRMS
analysis of the B sample, the completion of which was, in a doping violation such ag in
this case which involves boldenone, a prerequisite for the validation of the sample
testing.

7.5. Taken together, the laboratory analyses spanned 2 period of more then 6 months, As a
result of this delay, the hearing before the ISA Disciplinary Committee could not teke
place until 12 November 2008, The Panel considers this span to pose an undue tarden
upon the athlete,

7.6. Over and above the time span required for the laboratory anslyses, the Panal notes that
FINA's delay of almost one month between its receipt of ISA's notification of the
decision and the filing of FINA's appeal to CAS was unduly Jong.

7.7. Although the ISA High Court acted swifily (less than 4 weeks) in determintog that it
lacked jurisdiction to hear the appeal under art, DC 13.2.1 of the FINA DC Rules, the
fact that ISA omitted nofifying the High Court decision to WADA resulted in fiurther
delaying the WADA sppeal. Taking info consideration the time needed for the ISA
High Court to render its decision, almost saven weeks pessed from the date of the

- Diseiplinary Committes decision of 19 November 2008 until 7 January 2009, the dais
of the FINA appeal, and almost cloven weeks passed until WADA filed its appeal.
With regard to the WADA appeal, the flling was further delayed by the need for
WADA to request the sending of the complete file.
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7.8. Mr Jaben had no control over these delays and bears no respamsibility for them. The
athlete has a right to an expeditious hearing and timely completion of the adjudicative
process. This is clearly articulated in articles DC 8.2 and DC 8.2.1 of the FINA DC
Rules.

7.5. In light of these delays, the Panel considers that it Is fair and appropriate to move the
commencement date of the ineligibility period from 5 June 2008, the date of the
provisional sugpension, to 30 April 2008, the date of the sample collection.

8. Cosis

8.]. Subject 10 the payment of the CAS Court Office fee of Swiss francs 500, by the
Appellants 1 and 2, art, R 65.1 of the CAS Cods provides that the CAS proceedings
shall be free. The CAS will in both cases retain the Court Office foes. The fees and
costs of the arbitretors are bome by the CAS (art. R 65,1 of the CAS Code).

8.2. Art. R 63.3 provides that the cosfs of the parties, witnesses, oxXperts and interproters
shall be advanced by the parties. In the award, the Panel shall devide which party shall
bear these costa or in what proportion the parties shall share them, taking into account
the outcome of the proseedings, as well as the conduct and financial resources of the
parties.

8.3. Inthe cese af hand, the WADA's appeal was admitted, the FINA appeal was, in contrast,
declared inadmissible for belng lats. As a general rule, the CAS grants the prevailing
party a coniributlon toward its legal fees and other expenses incurred in connection with
the proceedings. WADA, was assisted by a professional legal adviser. Acoordingly, the
Panel deems it to be fair to order Mr Jaben to contribute to the costs incured by WADA
in an amount of CHF 1,000,

8.4. With regard fo 1SA and the outeome of thie arbitration, the Pane! takes the view that it
should be ordered to participate in the cost contribution fo WADA in an amount of CHF
2,000,

8.5. With regard to FINA, to ISA and fo Mr Jaben, respectively, and having taken into
account the outcome of the arbitration, the Panel is of the view that cach should bear
their own legal fees and other expenses inetred in connection with this arbitration.
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ON THESE GROUNDS

The Court of Arbitratien for Spori nules:

1. The appeal of the World Anti-Doping Agency against the decigions of the Diseiplinary
Committee of the Tsrael Swimming Association dated 19 November 2008 and of the
High Court of the Jsrael Swiraming Association dated 15 Decembes 2008 is declared ‘
admissible and is partially upheld.

2,  The appeal of the Fédération Internationale de Natation egainst the decislons of the
Disciplinaty Commnittes of the Israsl Swimming Association dated 19 November 2008
and of the High Court of the Israe] Swimming Association dated 15 December 2008 is
declared Inadmissible,

3,  The decision of the Disciplinary Committee of the Israel Swimming Asscciation dated
19 November 2008 is modified; Mr Jaben i3 declared inaligible for a period of two (2)
years, commencing as of 30 April 2008 without any interruption.

4. All competitive results achieved by Mr Jaben from 30 April 2008 through 5 Fung 2008,
the date of his provisional suspension, and between the date he resumed competitlon
pursuant to the deoision of the Disciplinary Committes of the Istael Swimming
Association dated 19 November 2008 until the date of thiz award shall be jnvalidated
with the consequence that all medals, points and prizes shall be Torfeited.

5.  This award is pronounced without costs, except for the nen-reimbursable Court Office
fee of CHF 500 (five hundred Swiss Francs) already paid by each of the Appellants and
o be retained by the CAS.

6. Mr Jaben is ordered to pay 1o the World Anti-Doping Agency an amount of CHF 1,000
{one thousand Swiss Francs) as a contribition towarnds the latter's legal and other costs
incurred in connection with the present arbimation.

7. The Israel Swimming Assooiation is ordered to pay to the World Anti-Doping Agency
an amount of CHF 2,000 (two thousand Swiss Francs) as a contribntion towards the
lafter’s legal and other costs Incurred in connection with the present arbitration, '

8. Mr Jaben, the Istael Swimming Association and the Fédération Intematiomale de
Natation shall bear their own legal and other costs.

9. All other motions or petitions for relief are dismissed,

Done in Lausanme, 13 July 2009

THE COURT OF ARBITRATION FOR SPORT

ALC Farls)

President of the Pangl
Tohn A, Feylor



