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THE PARTIES

The World Anti-Doping Agency (“WADA” or the “Appellant”) i a Swisy private law
foundation whose headquarters ia in Montréal, Canada, bt whose seat is in Lavsanne,
Switzerland, WADA was created in 1998 fo promote, coordinate and mozitor the
fight against doping in sport in all its forms.

Ms. Lada Chernova (“First Respondent™) is a Russian javelin thrower affilisted with
the All-Russia Athletic Federation, which is itself a member of the Internaiional
Association of Athletics Federations ("LAATF™),

Russian Anti-Doping Agency ("RUSADA” or the “Second Respondent™ is an
independent national (Russian) anti-doping orgamization, included i the WADA list
of anti-doping organizations.

The First Respondent and the Second Respondent are collectively referved to as the
“Respondents”™.

The Appellant and the Respondents are collectively referred to as the “Parties™,

FACTUAL BACEGROUND

Ms. Lada Chernova was previously suspended for a two-year period of ineligibility (as
of December 13, 2008) due to an adverse analytical finding. On that occasion, Ma.,
Chesnova tested positive for metenolone, 4 prohibited substance which appeared on
the 2008 WADA Prohibited list, under the class “S171 dnabolic Agenty — dnabolic
Andragenic Steroids” (“Fizst anti-doping rile violation”).

On February 29, 2012, Ms. Chernova was tested in a competition by RUSADA. The
sample collecied indicated the presence of hydroxybsomantan, a hromantan
metabolite. This substance appears on the 2012 WADA Prohibited list, under the
class “S6.a — Now Specified Stinudants” {“Second anti-doping rule violation™),

On June 9, 2012, RUUSADA issued a decision imposing a lifetime period of
inefigibility on Ms. Chernova, as a result of Ms. Chernova's Second anti-doping rule
viglation (“RUSADA’s Decision of une 9, 20127).

Ms. Chemnova appealed RUSADA’s Decision of June 9, 2012 to the Chamber of
Conwraerce Court of Arbivation for Sport of the Russian Federation {*CCCAS”). On
Degember 19, 2012, CCCAS anpulled RUSADA’s Decision of June 9, 2017
(“Appealed Decision™).  In cssence, CCCAS found several departures from the
WADA Imernationad Standard for Laboratories (“ISL™) that in CCCAS’s view
justified the annidment of the analytical results. '

On January 29, 2013, RUSADA notified WADA of the Appealed Decision by e-mail,
and provided WADA with the English translation of the Appealed Decision, as well as
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other case file documents. WADA forwarded the English version of the Appealed
Decigion to the JAAT on January 30, 2013, Thereafter, RUSADA provided WADA
with additiopal case file documents (i.e., the statement of Ms. Sokolova) on March 7,
2013,

. PROCEEDINGS BEFORE THE COURT OF ARBITRATION FOR STORT

11, Pursuant to Article R47 of the Code of Sperts-related Arhitration (fhe “Code™), the
Appellant filed its statement of appeal on March 13, 2013 (the “Statement of Appeal™)
at the Court of Arbitration for Sport in Lauganne, Switzerland (the “CAS™), against the
Appealed Decision {the “Appeal™). In the Statement of Appeal, the Appellant also
requested that CAS extend the time Hmitl for filing its Appeal Brief “watil the date
Jalling ten daye after the receipt of the translotion in English of the full case file”
(“First request for an exiension”). The Appellant gssentially referred to the
complexity of the mather and the large number of doctments that requited a translation
into English.

12, Dy leiter dated March 18, 2013, the CAS Court Office acknowledged the Appellant’s
Stateraent of Appeal, along with the Appellant’s yequest thaf the appeal be ¢condusted
in English, The Respondents were given three days to indicate any ohjection to the
selection of English as the language of the Appeal procesdings, Further, the CAS
Court Office invited the Respondents to express theie views on the Appellant’s First
request for an extension. By letter dated March 25, 2013, the Appetlant toek the view
that the Respondents had fatled to respond to the CAS Court Office’s letter dated
March 18, 2013, consluding that the procesdings would be conducted in Bnglish, and
that the Appellant’s deadline for filing of the Appeal Brief was Apail 15, 2013,

13, By e-mail dated March 25, 2013, the CAS Court Office received an email from the
email address “chernovalada@vandex.ru™ which attached a series of emails
concerning Ms. Chernova’s doping controf test. The next day, on March 26, 2013,
Ms. Chernova, by and through legal counsel Mr. Alexandr Chebotazev tequested that
the Appeal be refected (the “Reqguest™), arguing, in essence, that the time limit for the
Appeal had expired,

14, By letter dated March 26, 2013, the CAS Court Office requested that the Parties file
their comments on the Request, and suspended the proceedings pending the decision
of the President of the CAS Appeals Asbitration Division regarding the timelines of
the Appeal.

15, By letter dated April 2, 2013, WADA respended to Ms. Chersiova’s Reguest, arguing
that it did not receive the complete case file until March 7, 2013 and therefore, the
Appeal was illed in 4 timely manner under both time limit altematives stipulated in
Article 11.2.3.3 of the Anti-Doping Rulles of the Russian Federation (“ADR™) (further
claboration on the issue of timelines of the present Appeal is in part IV(C) below),
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16,  On the same day, RUSADA submitted a similar position, supporting WADA’S
argumient that the cotaplete case file was not seat to WADA until Maxch 7, 2013.

17. By letter Jated April 2, 2013, the CAS Court Office acknowledged the submissions of
© the Appellast and the Second Respondent. Fuuther, the Parties were advised that the
procecdings would remain suspended pending the decision on the timelines issue,

18. By letter dated April 12, 2013, the CAS Cowrt Office informed the Parties that the
President of the CAS Appeals Division had denied the Request.

19, By letter dated April 12, 2013, the CAS Court Office noted that, following Ms.
Chernova’s subsission of the Reguest, all CAS Court Office conmmunication to Ms.
Chernova was returned as undeliverable. Further, the CAS Court Office attempted 1o
coravunicate with Ms, Chernova through hey counsel Mr. Chebotarev, and Me. Oleg
Popov, who previously responded to the CAS Court Office using an e-mail address
previously identtfied as belonging to Mg, Chemova, Howsver, hoth Mr, Chebotarey
and Mr. Popov denied any further invelvement with Ms., Chemovat regarding the
Appeal. The CAS Court Office therefore requested that the Appellant provide up-to-
date contact information for Mg, Chemova, In the meantime, the CAS Count Gifice
maintaned the suspension of the proceadings.

20. By letter dated May 3, 2013, WADA informed the CAS Court Office that both
RUSADA and the [AAF had confumed Ms. Chernava’s domicile in Samara, and Ms.
Chernova’s e-mafl address at “chernovalada@vandenay”. Further, WADA proposed
that the CAS Court Office should proceed with an additional atiempt to initiate contast
with Ms. Chernova, fating which, WADA requested that the Appea? procesdings be
conducted in absentin.

21, By letter dated May 6, 2013, the CAS Court Office invited the Respondents to submit
their response fo the Appellant’s letter of May 3, 2013. The CAS Court Office fusther
noted that the Staternent of Appeal sert to Ms. Chexnova by DHL was accepted and
signed for by Ms, Chemova on Mateh 20, 2013, The CAS Court Office acknowledged
the Appellant’s request for the proceedings 1o be conducted in absentia, and noted thay
it would be decided by the Panel once constituted. The CAS Court Office further
acknowledped the Appellant’s nomination of Prof Dr. Martin Schimke as an
arbitrator, while inviting the Respondents to jointly nominate an arbitrator from the
list of CAS arbitrators, The Respondents were further advised that if they failed 1o
jointly nominate an arbitrator, the President of the CAS Appeals Arbiteation Division
would proceed with the appointment in fiew of the Respondents, Moweover, the CAS
Court Office noted that the Respondents did not, prior to the suspengion of the Appeal
proceedings, ehject in & timely manner {0 the Appellant’s selection of the language of
the Appeal, Hence, pursuant to Article R29 of the Code, all writlen stbmissions were
to be filed in English and all annexes submitted in any other lanpguage would need to
be accomipanied by an English translation.
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25

26.

27.

28,
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38.

On May 7, 2013, the CAS Comt Office sent an additional e-mail to the parties
wherein it was advised that the that the present Appeal would be condueted in Pnglish,
and that the CAS Court Office does not have a Russian translator. Such email was
successfully delivered to Ms. Chernova at both chernovalada@vandex.ru and gdvoket-
avhdgl{@yandex.rm. ‘

By letter dated May 13, 2013, RUSADA agreed thet the Appeal proccedings he
conducted fn absentia.

On May 15, 2013, WADA informed the CAS Court Office that ity Statement of
Appeal should not be regarded as its appeal brief, Purthey, given that WADA did not
veceive English wanslations of ail relevant documents, and that the case involved
technical issues requiring engagement of scientific experts, WADA requested an
extension of the deadline to file its appeal brief vntil Juse 14, 2013 (“Second regquest
for an extension™. In this regard, WADA informed the CAS Court Office that
RUSADA had already agreed with such extension. Concuoently, WADA requested
that CAS suspend the deadiine for filing of the appeal brief as set out in CAS letter
dated May 6, 2013, pending a devision on WADA’s Second request for an extension,
By letter dated May 15, 2013, the CAS Court Office granted WADA's request for
suspension of the deadline for §ling of the appeal brief and requested that Ms.
Chernova inform the CAS Court Office of any objections regarding WADA's Second
request for an extenston,

By letter dated May 21, 2013 the CAS Court Office noted that Ms. Chernova failed to
object 0 WADAs Second request for an extension to file an appeal brief until June
14, 2013, and thug granted the reguest.

On June 14, 2013, the WADA filed its Appeal Brief, together with an annexed
exhibits list.

By letier dated June 26, 2013, the CAS Cowt Office informed the Parties that the
President of the CAS Appeals Arbitration Division appointed Ms. Alexandin
Briljantova as an arbitrator in Beu of the Respondents.

RUSADA filed its answer to the Appellant’s Appeal Brief on July 3, 2013

On July 23, 2013, the CAS Court Office informed the Parties that Mr. Romanc
Subiotto QC had been appointed President of the Panel.

By letter dated Aupust 28, 2013, the CAS Court Office invited the Parties to respond
ag 10 whether they would prefer a hearing to be held in the present matter, ox for fhe
Panel to issue ap award based sclely on the Parties’ written submissions. On August
28, 2013, the Appellant proposed to forego a hearing. Neither Respondent stated their
position in this regard,
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By letier dated September 24, 2013, the Panel requested that WADA firnish evidence
that it had not received the full case file (including the statement of Ms. Sokoleva) on
January 29, 2013, and that it &id not receive 1t until March 7, 2013, By letter dated
September 30, 2013, WADA submitted an e-mail from RUSADA indicating that Ms.
Sokolove’s statement was not provided to WADA ontil March 7, 2013, By ¢-muail
dated Octeber 3, 2013, the Panel requested that WADA forward the e-mail of January
29, 2013 aleng with its acwal attachments, to enable the Panel to verify WADA's
claim. On Qctober 4, 2013, WADA forwarded to the CAS Court Office the e-mail of
January 29, 2013, inchuding alf 17 attachments 1o which the e-mail refers.

By letter dated October 30, 2013, the CAS Court Office notified the parties that the
Panel was sufficiently well informed to render a decision on the written submissions,
pursuant to Article R57 of the Code.

On 5 November 2013, the Appellant returned a fully-executed copy of the Order of
Procedure in this appeal confirming that is right to be beard bad been fully respecred.
Netther Respondent retusned such executed Order of Procedure. At no time, however,
did either Respondent object that its right v be heard was not fully respected,

SUBMISSIONS OF THE PARTIES

In its Appeal Brief, the Appellant requested the following relief:
FIRST — The appeal of WADA is admissible;

SECOND — The decision rendered By the Cowrt of drbitration for Sport at the
Chamber of Commerce and Industry of the Russian Federarion dated
December 19, 2002, in the matter of My Lade Cherrova is sef aside;

THIRD — Ms Lada Chernova is sanctioned with a Hjetime ban, siavting on the
date on which the CAS award enters into foree. Any period of ineligibility
(whether imposed on or volumtarily aecepred by Ms Lada Charnova) before
entry info force of the CAS award shall be credited against the total period of
meligibility 1o be served:

FOURTH ~ Al competitive resulis obtained by My Lada Chernova from
February 29, 2012, through the commencement of the applicable period of
ineligibility shall be disqualified with ol of the resulting consequences
including forfeiture of any medals, points and prizes. '

FIFTH ~ WADA is granted an Award on cosis,

35, In #ts Angwer, the Second Respondent requesied the following relief:

FIRST — To set aside the CCCAS decision of December 19, 2012 and to retustaie the
PADC decision of June 8, 2012;

1/
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37

38,

39,

40,

41,

42.

SECOND ~ To impose on Ms Lady Chernova a Hfetime period of ineligibility s a
result of her second anti-doping rule violation

THIRD ~ To tmpose on My Lada Chernova an obligation 1o reimburse WADA
expenses (legal fees and avbitration costs) in full amount

The First Respondent did not submit an Answer, or otherwise partivipate in this
Appeal.

JURISINCTTON, APPLICABLE LAW, AND ADMISSIRILITY

Jurisdiction

The junsdiction of the CAS was not contested by the Respondetts, In acrordance
with Aticle R39 of the Code, the CAS has the power to decide upon is own
Jurisdiction.  Hence, the Panel procesds with the jurisdictional analysis,
notwithstanding the absence of Respondents’ objections,

Article R47 of the Code provides as follows:

“An appeal against the decision of a federation, associntion or sporis-velated
body may be filed with the CAS Insofar as the statuies or regulasions of the
said body so provide or as the parties have concluded o specific whitration
agreement and insofar as the dppellani has exhousted the legal remedies
avallable 1o him prior io the appeal, in accordance with the stahdes or
regulations of the said sports-related hody.

Pursuant to Article R47 of the Code, CAS has the power to decide appeals against a
sports organization oaly ift (i) there iz a decision of o federation, association or
another sports-related body; (i1) all indernal lepal xemedics have becn exhansted prior
to appealing to CAS; and (iii) the parties have agreed 1o CAS’s jurisdiction. (CAS
2008/A/1583; CAS 2008/A/1584).

The exisience of a decision

According to CAS jurisprudence, 8 decision is a unilateral aet sent to one or more
determined recipients and is infended to produce legal effects. (CAS 2004/A/659;
CAS 2008/A/1634). In addition, the form of communication has no relevance for
determining whether & decision exists. (CAS 2008/A/1634).

In the present case, the Appealed Decision constitutes a wnilateral act intended to
produce legal effects. Hence, the Appealed Decision constitutes a “decision” for the
purposes of determining whether CAS has jurisdiction in the present dispute.

The exhaustion of the iniernal legal remedies

Article 11.2.3 of the ADR is itled as follows:

§/31
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“Appenls fnvolving Nutional-Level Ashleies”,
43, Article 11.2.3.1 of the ADR provides as follows:

“Decisions shall be appealed to the arbitration cowrts with which the decision-
moking organization holds agn appropriate agreement. When an athlete or
other Person wishes to flle an appeal 1o an arbitration cowrt not holding an
agresment with the decision-maling orgonization, and provided the latter
gecepts to proceed with the arbitration court suggested by the Athleie or other
Person suspected of the awti-doping rule violation, the decision-making

orgomization shall-conclade an agreement holding an arbitratiov clawse-with
ary such Athlere or other Person”

44 Article 11.2.3.3 of the ADR provides as follows:

“WADA and the International Federation shall alse have the right to appeal to
CAS with respect 1o the decision of the natienal-level reviewing body in the
Russian Federation™

45.  RUSADA’s Decision of June 9, 2013 was appenled to CCCAS, the national-level
reviewing body in the Russian Federation and an arbitration cowt with which
RUSADA has an appropriate agreement (ie, Clanse 2 of the Agreement beiween
CCCAS and RUSADA in the field of sports arbitration No. 160 dated April 29, 2009
provides as follows: “The pariies will cooperate in resolution of disputes relating to
doping control in the Russian Federation, in the manner prescrided by the World Anti-
Deping Code of the World Anti-Doping Agency, meaning thert disputes related to the
anfi-doplag controls on athletes ot national level will be resolved on appeal only in
the Cowrt of Arbitretion for Sport af the Chamber of Commerce and Industry of the
Russion Federation™) Subsequently, CCCAS rendered the Appealed Decision, which
could be further appealed only to the CAS.

46.  In light of the above rited provisions, the Pavsl concludes that the Appealed Decision
15 final, with no internal legal remedies available.

The consent to arbitrate

47.  According to Auticle R55 of the Code, the Panel may rule upon its own jurisdiction.
Pursuant to Article R47, CAS derives its jutisdiction to hear an appeal sither from (i) a
specidic arbiration agreement concinded by the Parties, or (if) ingofar as the ADR so
provides. (CAS 2011/A4/2433; CAS 2012/A/2731).

48.  The Pane] notes that the Paties had not concluded a specific arbifration agreement
establishing the CAS’s jurisdiction in the present case. As a result, in the absence of a
specific arbitration agreement, CAS only has jurisdiction to entertain the present
dispute if “the statwres of the federation, association ¢r sports-related hody so
provide”. (Axticle R47 of the Code). The Panel recalls in this regard that “As are R47
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50.

21,

52.

33

of the Code of Sporis-related Arbitration states, the statutes or regulations of the
sports-related body from whose decision the appeal is being mads, must expressly

H/31

recogniz¢ the CAS as an arbitral body of appedl, in order for the CAS 10 have

Jurisdiction to hear an appecl” (CAS 2005/A/932; CAS 2002/0/422),

Pursuant to Article 11.2.3.3 of the ADR, the decigion of the national-leve reviswing
body (CCCAS) is appealable to CAS by cither WADA or the respeciive International
Federation.

The Panel notes that the Appeéled Decision is 4 decision of a national-level reviewing
body in the Russian Federation, and concludes that it has jurisdiction to sntertain the
prosent Appeal.

Avplicable Law
Artiele R58 of the Code provides as follows:

“The Panel shall decide the dispute according to the applicable regulaiions

and, subsidiarily, to the rides of fow chosen by the porties or, In the absence of
such a cholce, qecording to the low of the country it which the federation,

association vr sporis-related body which has issued the challenged decision iy
domiciled or according 1o the rules of law thet the Fanel deems oppropriate.

It the Lonter ease, the Panel shall give reasons for ity decision”

The Appealed Decision was issued under the ADR rules, aud there is no dispute as 1o
the applicability of the ADR rules in the present matter. Further, the Appealed
Deciston explicitly acknowledges the applicability of the World Anti-Doping Code
(*“WADC”} to the present disptte.

Admissibility

1. Timetrame for the Stotement of Appeal

Article 11.2.3.3 of the ADR provides as follows:

“WADA and the International Federation shall also have the right 1o appeal to
CAS with respect to the decision of the natioral-level reviewing body in the
Russion Federation.

The filing deadline for an appeal or Intervention filed by WADA shoil be the
later of! '

fo)  Twenty-one (21) days after the last day on which aﬂy other party in the
case could have appealed, or

(h)  Twenty-one (21) days after WADA's receipt of the compleie file
relating to the decision ™
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1, Article 11.2.3.3(a)

54, Pumsuant to Article 11.2.3.3(a) of the ADR, WADA’s time Limit for an appeal of
CCCAS's decision expires 21 days following the day on whuch any other party in the
case could have sppealed. The Pavel notes that according to Article 11.2.3.3, the only
“other party” empowered to appeal CCCAS’s decision is the relevant Iniernational
Federation, namely the JAAF in the present dispute,

55,  The IAAY received the case file yelated to the present matter on January 30, 2013,
Therefore, IAAFs tirne limit to file an appeal to CAS expired on February 20, 2013,
Conseqnently, WADA's time limit to file its Statement of Appeal sxpired on March
13, 2013. The Panel acknowledges that WADA filed the Statement of Appeal on
March 13, 2013, and thus timely.

i, Article 11,2.3.3(a)

56,  Separately, the Panel finds that the present sppeal is also timely purswant to Article
11.2.3.3(b) of the ADR.  The Panel has gpecifically requested that the Appellant
furish evidence that the Appellant did not receive the complete case file, including
the statement of Ms, Sokolova, along with the e-mail of Janyary 29, 2013, Upon
review of the forwarded e-mails (including their attachments), the Panel ig
comfortably sutisficd that the Appellant did not receive the complete case file until
March 7, 2013, when the statement of Mg, Sokolova was provided to the Appellant for
the first time {f.e., given that the statement of Ms Sokolova constitutes relevant
evidence related to one of the substantive issues in the present ease, the Panel deems
the case file incomplete without such document). Therefore, the Panel concludes, the
filing of the Statement of Appeal on March 13, 2013 was made i a timely manner
under Article 11.2.3.3(b) of the ADR.

2 Timeframe for the Apneal Briel

57.  Axticle R31 of the Code provides as follows:

“Within ten days following the expiry of the time Iimit for the appeal, the
Appellant shall file with the CA4S Cowrt Office o brief stating the facts ond
legal arguments giving rise to the appeal, together with all exkibits and
specification of other evidence wpon which he intends 1o reby. Alternatively, the
Appellant shall inform the CAS Cowrt Office in writing within the same fime
limit that the statement of appeal shall be considered as the gppeal brief The
appead shall be desmed fo have been withdrawn if the Appellarns fails 10 meet
such time Dmit”

58.  The Appellant filed the Statement of Appeal on March 13, 2013, Concurrently, the
Appeliant submitted the Fivst request for an extension 1o fle the Appeal Brief “until
the date falling ten daye after the receipt of the franslation into English of the full case
Jile”, due to the complexity of the matter and the need to translate the cass file into
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39,

60,

61,

62,

3.

64,

English. The Panel acknowledpes that the CAS Court Office proposed a specific
deadline of Aptil 19, 2013 instead, and invited the Parties to express their views as per
Article R32 of the Code, The Pane] further notes that the Respondents did not object
10 the proposed extension unfil April 19, 2013,

The CAS Court Gffice further suspended the present proceedings on March 26, 2013
pending the decision of the President of the CAS Appeals Arbiteation Division related
to the First Respondent’s challenge of the timeliness of the Appeal, Tho present
procesdings remained suspended thrzough April 2013 due to the CAS Court Offics’s
request that the Appellant provide up-to-date contact infoomation for the First
Respondent, following communication problems with the latter.

Further, the Panel takes note of the CAS Court Office’s Jetter dated May 6, 2013
which imposed, pursuant to Ariizle R51 of the Code, a time 1imit for the filing of the
Appeal Brief of “ren days following the receipt of such letter”. The CAS Court Office
proceadad with the setting out of the deadline for filing of the Appeal Brief, following
the Appellant’s request that the present proccedings be conducted in absertia.
Following the Appellant’s Second request for an extension to file the Appeal Brief
dated May 18, 2013, and in the absence of objections from the Parties, the CAS Court
Office granted a final deadline for filing of the Appeal Briaf of June 14, 2013,

The Panel aclmowledges that the Appallant filed the Appeal Brief on Fune 14, 2013,
and thus timely.

3. Valid legal procodural relationship between the Parties

Article 55 of the Code provides as follows:

“If the Responident foils 1o submit ity answer by the stated time imif, the Panel
may neveriheless proceed with the arbitration and deliver an award”

Further, the Panel refers to CAS jurisprudence stipnlating that “manddgtory fo an
appead proceeding is the participation of the respovdent. Otherwise the appeal would
be iradmissible due to the absence of a valid legal procedural-relatiorship befween
the parties to the proceedings. Especially in doping proceedings that invelve — as does
the case at hand — the magrification of the ranction imposed on the athlete, it would
be procedurally wnacceptable to make a decision on the merits if the athlete
concerned has rot been properly included in the proceedings; i the very Jeqss, hefshe
should receive knowledze of the proceedings in such @ way Yhat enables the person to
legally defend him/herself” (emphasis added by the Panel). (CAS 2007/4/1284 &
CAS 2007/A/1308).

At the outset, the Panel acknowledges that the Second Respondent filed its answer in a
timely manner. However, the First Rospondent failed 10 communicate with the CAS
Court Office and equally failed to submit its answer. It is therefore essential that the
Panel resolve the question of whether a valid legel procedural refationship was

12731
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established between the Appellant and the First Respondent, in order for the Appeul
procesdings to be conducted in absentia,

65, First, the Panel notes that the Statement of Appeal, sent by the CAS Court Office o
Ms. Chernova on March 18, 2013 by DHL was accepted and signed for by Ms.
Chernova on March 20, 2013,

66.  Sccond, Ms, Chernova submitted a request for the termination of the appeal on March
26, 2013, thus divectly responding fo the Statement of Appeal and in effact,
participating in this Appeal.

67. Third, the information provided to the CAS Cowt Office by the Appellant wes
confirmed by RUSADA and the JAAF to be Ms. Chemova’s updated contact
inforrnation, including the e-mail address used by Ms. Chernova’s coach, Mr. Oleg
Pepov.

68 In light of the above, the Papel is comfortably satisfied that Ms. Chernova had
knowledge of the appeal proceedings in such a menner as to enable her to legally
defend herself. Hence, in the Panel’s view, a valid legal procedural relationship
between the Appellant snd the First Respondent was established and the present
Appeal proceedings could thus be conducted in absentia of the Rirst Respondent,

Vi, MERITS

A. Structurs of the Merits section of this Award

69, The summary of the submissions in Section VI refers to the substance of the
allegations and arguments withont Heting them exhaustively in detail. In its discussion
of the cage and its findings under Section VI of this Awsrd, the Pane} has nevertheless
examined and taken into account all of the allepations, azguments, and evidence,
whother or not expressly refsmed to herein,

70. The Appellant ¢ontested the Appealed Decision on four grounds, namely that (1) the
Anti-Doping Centre of the Federal State Unitary Enterprise in Moscow, Russia
{“Laboratory”) possessed a vakid acereditation; (ii) the volume of the urine sample was
sufficient for analytical purposes; (iii) the internal chain of custody was not flawed:
and (iv) all signatures of Ms, Sokolova were valid.

71.  Repgarding the first fssue, the Appellant stressed that duning the testing of Ms.
Chemova’s sample, the Laboratory was WAD A-aceredited, and also possessed 2 valid
acereditation conceming the international ISOABEC 17025 standard, With respect 1o
the second issue, the Appellant argued that the sample’s volume was sufficient for
conducting the analyses, namely to screen for the substances on the protubited list.
For the third issue, the Appellant essentially tolk the view that the infernal chain of
eustody was correct, and in any event, the possihility of contamination was ruled out.
With respect to the fourth issue, the Appellant siressed that Ms. Sokolova’s signatire
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72.

73,

74,

75,

78.

77.

was 1ot forped, and any claim based on the presence of an unidentified intruder was
wholly upsubstantiated. Furthermore, the Appellant requested that Ms. Chernova
should be sanctioned with a lifetime period of ineligibility, along with the
disqualification of her competition resulis and il the resulting conseguences.

As noted above, the Fist Respondent failed to submii an answer in the pregent
proceedings.

The Second Respendent in essence supported the wiitten submaissions of the
Appellant, without submiiting additional arguments.

At the outset, the Panel notes that even during the proceedings before the CCTAS,
Ms, Chernova did not attempt to establish how the prohibited substance enteved her
systern, or that she bears no fault or neglipence, or no significant fault or negligence.
Instead, Ms. Chernova’s submissions before the CCTCAS focused solely on the issue of
the alleged departures from the International Standard for Laboratortes {“ISL”),

The Panel addresses below the relevant substantive issues In the following sequence:

First, the Panel will discuss the burden of proof and the standard of yeview in anti-
doping cases.

Second, the Panel will analyse whether the Laboratory was duly accredited during the
testing of Ms. Chernova’s sample.

Third, the Panel will discuss the sufficiency of the urine volume for the conducting of
sample analysis,

Fourth, the Pane]l will investigate the internal chain of custody and discuss the
corvelation between any pofential identified flaws and the advesse analytical finding.

Eifth, the Panel will address the allegations of a forged signature.
Lastly, the Pane! will discuss the sanction imposed.

The Panel’y seope of yeview

Pursuant to Article R57 of the Code “the Pangl shall have full power fo review the
Jacts ond the low. It may issue a new decision which replaces the decision challonped
or annul the decision and refer the case back to the previous instance.” Therefore, the
Pane} is not bound by the eonclusions of facts and Iaw set forth in the Appealed
Decision, but may proceed with a full review on this Appeal de noveo.

Standard for review

Axticle 3.1.1 of the ADR provides as follows:

[4/31
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“RUSADA shall have the burden of establishing that an anti-doping rule
violation has occurved. The standard of proof shell be whether RUSADA has
estabiished an anti-doping rule violation to the comfortable satisfuction of the
hearing pawel, bearing tn mind the seriousness of the allegation which is
made. This standard of proof In all eases is preater than a mere balance of
probability but less than proof bevond a reasonable doubt Where the Rules
place the burden of progf upon the Athlete or other person alleged fo have
vommitied the Kules violation to vebut g prezumption or establish specified
facts or circumstances, the stendard of proof shall be by a balance of
probability, excopt as provided in paragraph 8.4 and 9.6 where the Athlete
st satisfy « higher burden of proof™

78.  Agticle 3.2.1 of the ADR providas as follows:

“WADA-acoredited loboratories are presumed fo have conducted Sample
analysis and custodial procedures in gccordance with the International
Standard for Loboratories. The Alhlete or other persom pay rebut this
presyumption by establishing that o departure from the Iternotional Standard

Anatvtical Finding.

If the Athlete or other person rebuts the preceding presumption by showing
that @ departure from the Imernationad Standard for Laboratories occurred
which could reasonably have caused the Adverse dnalvtical Finding, then
RUSADA shall have the burden fo establish that such departure d&id not cause
the Adverse Analytical Finding” (emphasis added by the Panel).

79, Artiele 3.2.2 of the ADR provides as follows:

“Departures from any other International Standard or other anti-doping rule
or policy which did not cause wm Adverse Arolytical Finding or other Rules
violation shall not invalidate such results. If the Athlete or other person
establishes that a depariwre from ariother Internationn] Standard ov other anti-
doping rule or policy which eould reasonably have caused the Adverse
Analytical Finding or other Rules violotion ocewrved, then RUSADA shall have
the burden to estabiish that such depavewre did not cause the Adverse
Andalytical Finding or the foctual basts for the Rules violation.”

80.  Similarly, Asticle 3.1 of the WADC provides as follows:

“The dmi-Doping Orgemization shall have the burden of establishing that an
anti-doping rile violation has occurred The standord of proof shali be
whether the Anti-Daping Organization has established on anti-doping rule
violation to the comforsable satisfaction of the hearing panel bearing in mind
the seriousness of the allegation which is muade. This standard of proof in all
© cases is greater than a mere balance of probability but less than proof beyond
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81

82.

84,

a reasonable doubt. Where the Code places the burden of proof upon the
Athlete or other Person alleged to have committed on anti-doping wile
vivlation to rebut a presumption or establish specified facts or circunstances,
the standard of proof shall be by a balomce of probability, except as provided
in Articles 10.4 and 10.6 where the Athlete must satisfy a higher burden of

proof”
Article 3.2.1 of the WADC provides as follows:

“WADA-accredited laboratories are presumed to have conducted Semple
analysis and custodiol procedures in accordance with the Intermational
Standard for Laboratories, The Athlete or other Person may rebut this
presumption by establishing that g departure from the Internationgl Standard
tor Laboratories occurred which could veasonnbly have caused the Adverse
Analytical Figding If the Athiste or other Person vebuts the preceding
Fresumption by showing that a deparnre from the Infernational Stondord for
Laboratories oceurred which could reasonably have caused the Adverse
Anabatical Finding, then the Anti-Doping Orgarization shall have the burden
v establish that such departure did not equse the Adverse Analytical Finding”
{erphayis added by the Panet).

Arlicle 3.2.2 of the WADC provides as follows:

“Departures Jrom any other International Standard or other anti-doping rule
or policy which did not cause an Adverse Analytical Finding or other anti-
doping rule violation shall not invalidate such results. If the Athlete or other
Person establishes that o departwre from another International Standard or
other anti-doping rule or policy which could reasonably have caused the

16/31

ddverse Analytical Finding or other anti-doping rule violarion occurred, then .

the dnti-Doping Organization shall have the burden to esiablish that such
departure did not cause the Adverse Analytical Finding or the factuol basis for
the anti-doping rule violation”

At the outset, the Panel refors to well-established jurispradence of the CAS clarifying

that “evidence has 10 be given that an anti-doping ride violation has ocowred “to the

comfortable satisfaction of the hearing body, beaving in mind the seriousness of the
allegation which is made”. This standerd of proof is greater than “a mere balance of
probability” but less than “progf beyond reasonable doubt.* On the other hand, when
the burden of proaf is wpon the player to relust a presimption or establish specifled
facis or circumstances, the standard of proof sholl be by a “balonce of probability”,

The balance of probability means that the athlete alleged to have commitied a doping
violation beary the burden of persuading the judging body that the occurrence of a
specified circumsiance is move probable than ifs non-occurrence.” (CAS 2009/A-
1987 & CAS 2009/A7/1844; CAS 2006/A/1385). The Panel notes that the latter finding
is in line with the wording of Articls 3.2.1 of the ADR and Article 3,1 of the WADC.

The Panel further notes that “Doping is an offence whick requires the application of
strict rules. If an athlete is to be sanctioned solely ow the basis of the provable
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presence of a prohibited substemce in his body, it is his or her fusdumental right 1o
tuow that the Respondent, as the Testing Awthority, including the WADA-accredited
laboratory working with it has strictly observed the mandatory sofeguards. Strict
application of the vules is the quid pro guo for the posifion of a regime of strict
liability for doping offences.” (CAS 2009/A/1752 & CAS 2009/A/1753).

85,  However, the Panel emphesises that the ¢ument wording of Article 3.2.1 of the
WADC refers to the standerd of reasonableness when establishing a correlation
betwsen the departure from the rules of the ISL and an adverse analytical finding
{risreading of the analysis’ results) (“Adverse Analytical Finding™. This should be
conirasted to the previous wording of the Article 3.2.1 contained in the Warld Anti-
Doping Code 2003, which preceded the adeption of the WADC in 2009: “The drklere
may rebut this. presumption by establishing that a departure from the Intermational
Standard occurred.” Therefore, the Panel deems a mere reference to a departure from
the ISL insuffisient, in the absence of a credible link of such departure to a resulting
Adverse Analytical Finding, In other words, in order for an athlete to meet his/her
burden and thus effectively shift the burden to an anti-doping organization, the athléte
must establish, on the balance of probabilities, (iy that there is a specific (not
hypothetical) departime from the ISL; and (i) thal such departwe could have
reasomably, and thus credibly, caused 2 misreading of the apalysis, Further, the Panel
remarks that such athlete’s rebuttal funetions only to shift the burdes of proof to the
anti-doping organization, whish may then show, to the Panel’s comfortable
satisfaction, that (he departure did not cause a misreading of the analysis,

86.  The Panel therefors reiterates the standard for review consisting of two prongs. First,
whether there was a deparfure from the peneral principles of the ISL, or other
fnternational standard, in the activities of the respective WADA-sccredited Iaboratory.
Second, whether any tdentified departure could reasonably have caused an Adverse
Analytical Finding.

D. Accreditation of the testing baboratory

a. Fhe Appellant’s arouments

87.  The Appellant challenged the following findings of the Appealed Decision: “Yhe
laboratory had no accreditation to the international ISCVIEC 17025 stondurd withis
the period from March 3 i Mgy 24, 2012 and “the temporary absence of
acereditation 1o the international ISOAEC 17025 standard is a departwre from the
International Standard for Loboratories.” The Appellant claims that the Russien
Federal Agency on Technical Regulation and Metrology issued a certificate, dated
May 4, 2009, certifying thet the Laboratory met the requirements of “GOST R
ISO/IEC 17025-2006”, This certificate was valid until May 4, 2012 (after Ms.
Chemnova’s sample was apalyzed). The Appellant fusther stressed that the Laboratory
was WADA-aceredited throughont 2012,
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83,

89,

9,

9.

92,

a’

93,

94,

According 1o the Appellant, even if the Laboratory were not be accredited, quod non,
this would be insufficient per se to invalidate the results, The Appellant argued that a
lack of accreditation would only result in the reversal of the burden of proof,
essentially requiring WADA fo prove that the analysis did not depart from the ISL.

Analysis and findines of the Panel

i Departure from ISL or other international standard?

First, the Panel recognizes that the Laboratory was WADA~accredited during the
testing of Ms. Chemova’s sample. The Fanel wishes to emphasize the importance of
the WADA-accreditation, piven that WADA regularly conducts inspections of
laboratories to verify conformity with the presoribed standards,

Second, the Panel notes that WADA accredited lahoratories must also maintain their
accreditation under the intermafional “ISO/MEC 17025 standard, through accreditation
with a relevant nationally recognized body for accreditation of laboratories (Article
441 of the I8L). The Panel notes that the Laboratory possessed a certificate
confirming that the Labovatory met the requirements of “GOST R ISOMEC 17025-
2006, that the latter certificate was valid throughout the testing of Ms. Chernova’s
sample, and that the “GOST R ISO/AEC 17025 standard s the Russian equivalent of
the international ISO/TEC 17025 standard,

The Panel thersfore concludes that the Laboratory was duly aceredited duiing the
testing of Ms. Chemova’s sample.

il Could a departure reasonably have caused Adverse Analvlical Finding?

The Panel wishes to note that even if the Laboratory were not aceredited to the
international “ISOAEC 17025 standard, guod non, this would iiself be insufficient for
2 finding that stch a departure could reasonably have caused an Adverse Analytical
Finding, in particular in light of the Laboratory’s WADA-accreditation during the
{esting period,

Yolume of the sample

The dppeliont’s qrowments

The Appellant challenged the finding of the Appealed Decision stipulating that a
reinimyum sample volume required for the analyses showuld be 60 ml for the A sample,
and 30 ml for the B sample.

Fitst, the Appellant argued that, with respeet to the Dopieg Control Officer, the
collected urine volume from Ms. Chernova must have complied with the International
Standard for Testing (“IST™), and that the bottles likely indicated that the required
volume was met. Further, to the extent thai the volume caloulated by the Labozatory
was shightly below the volume specified by the IST, this is due to the Laboratory’s

18/3
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equipment being more accurate and reliable for measuring purposes than the
sraduating scale indicated on the boitles,

95, Becond, the Appelant stressed that although the IST gpecifies a minimum volumne of
urine to be collected, such standard does not indicate that the analysis is invalid if the
volame is below the required minimim.

96,  Third, the Appellant refierated that the IST, does not require & preseribed minimum for
the anglyses,

97.  Further, the Appeilant referred o the expert report of MrMmtial~Saugy and
Dr. Sylvain Girawd from “Laboratoire Suisse d'Analyse du Dopage” {“Bxpert
Repoert”) which essentially stipulates that the volume must be sufficient to soreen for
the substances on the prohibited Hst and that Ms. Chernova'’s 57 ml A sample was of
a sufficient volume in this regard.

98,  Lastly, the Appellant argued that, even if the volume were found to be insufficient,
this would not have explained the presence of Bromantan in Ms. Chernova's sample.

b Awalysis gnd findings of the Panel

i, Departure from ISL or other intetnational standerd?

99, Article D.4.14 of the IST provides as follows:

“The Athlete shall powr the minimum: Suitable Volume of Urine for Anolysis
into the B beitle (to a minimum of 30 mi), and then pour the remainder of the
urine o the 4 boittle (to a miniwum of 50 ml). If more than the mirdmum
Sultable Volume of Urine for Analysis has been provided the DCO sholl
ensure that the Athlete fills the 4 botrle to a capacity as per the
recommendation of the cquipment mavufochurer.”

100, Annex D (1a) of the IST provides as follows:

“The Sample meets the Suitable Specific Gravily for Analysis and the Suitable
Volume of Urine for Analysis, Failure of a Sample 10 meer these requiremens
in ne way fmvalidgies the suitabilily of the Sample for ancysis. The
determination of a Sample's suitability for analysis is the decision of the
relevant laboratory, in consultation with the ADO”

101, Artiele 5.2.2.3 of the ISL provides as follows:

“The laboratory shall observe and document conditions that exist o the time of
receipt that may adversely impact on tegrity of a Sample. For exumpie,
irrepularities noted by the Laboratory should include, but are not limited to,

o Sample volume is ingdeguate to perform the requested testing menu”
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102, Atthe oulset, the Panel notes that, pursuant to the Laboratory documentation package,
the volume of the urine sample (No 2672966) provided by Ms. Chemova was 57 ml
for A sample, and 29 m! for B sample. The Panel furiher reroarks that such volume
was below the minimum volune to which the IST refera (60 mi for A sample, and 30
ml for B sample). However, the Panel notes that the IST itself clarifies that “failure of
a Sample Yo meet these requirements in no way Invalidetes the suitability of the
Sample for analysis” {emphasis added by the Panel) and that “rhe deteymination of a
Sample's sultability for analysis s the decision of the relevary laboratory, n
consuliation with the 4D0"

103, It follows that the ISL does not prescribe a minimum volume egured for the
analyses. Instead, the Panel notes, the foens is on the sufficiency of the volume to
conduct the analyses.

104, Furthermore, the Pansl takes due mote of the conchiwions presented in the Expert
Report: “fn the labormiory, the volumes of both 4 and B samples were vespectively
measured af 57 and 29 wl. If the intervastional Standard for sesting (IST) indicares that
a total of 90 mil of urine musi be collected, the ternational Standard for Laboratories
(381} does not vequire o minimum volume, The volume muss be swificient to screen the
suhstanees from the prohibived list and it was elearly the case with the 57 mi from the
A sample. Besides, the difference between the 90 mi estimated on the field and the 86
ml (for both A & B samples) s absolutely not a relevant issue. The method of
measurement of volume iy very approximate and in vhat case, the difference can be
clearly attvibuted o the ¥ormal uncertainty gf the measurement of urine volume”
(emphasis added by the Panel).

105,  In light of the foregoing, the Panel is of the view that the 57 ml from the A sample of
Ms. Chernova must be deemed to be sufficient for screening of substances on the
WADA prohibued list, and thus no departure from the ISL or the IST has been
established, -

i, Could a depariure reasonably have cansed the Adverse Apalvtical Finding?

106. Inany event, the Panel emphasises that the fact that the volume of the A sample was 3
m} below the volume to which the IST refers, could not reasenahiy have caused the
Adverse Analytical Finding (the presence of Bromantan in Ms. Chernova’s utine
sample).

F, Flaws In the internal chain of custody

a. The Appelloni’s grguments

107.  The Appellant challenged the finding of the Appealed Decision stipulating that the
provigion of Article 5.2.2.3 of the ISL, and Adicle 5.2.3.3 of the ISL were bragched.
According to the Appellant, none of the requirements set forth in these provisions
were vielated.
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108.  First, the Appellant srgued that there was no sign that the sample provided by
Mg, Chernova was tampered with or not sealed.

109, Second, the Appellant stressed that while acknowledging the TSL’s requirernent that
the Laboratory record any irregularifies, the sample’s volume must be deemed
sufficisnt for testing puruposes, and thus would not qualify 8¢ a condition that can
impact the sample’s integrity.

110, Third, the Appellantt ruled oul any possibility of the sarmple being sontaminated, since
(iy the Laboratory is regulaly inspected; and (it} the blank urine controls used by the
Laboratory pguaranist 710 toitamination in the anulytical provess—(should a
contamination have ocewred in the course of analytical precess, the blank urine
quality controls would alsn have tested positive for Bromanian, which was ot the
case in the present matter).

1311, Lasily, the Appellant referred fo the findings of the Expert Report, which, after
examining the Laboratory docuraentation package, confirmed that the analyses were
reliable, and that Ms. Chemova’s sarple tested positive for Bromautan,

b. Amnalysis and fIndings of the Panel

i Denparture fiom ISL or other international standard?

112, Asticle 5.2.2.3 of the ISL provides as follows:

“The laboratory shall observe gnd document conditions that exist a1 the thne of
recelpt that may adversely impact on the integrity of a Sample. For example,
irvegulorities noted by the Laboratory should include, but are not limited 1o

o Swmple tumpering is evidear;

o Sample is not sealed with tamper-resistant device or not sealed upen
receipr;

s Sample is without a collection form (including Sample identification
code) or a blank form is received with the Sample,

e Sample identification is unacceptable. For example, the number on the
bole does not match the Sample identification number on the form;

®  Soample volume is inadequate io perform the requested tasting memu;

®  Sample transport conditions are not consisrent with preserving the
integrity of the Sample for anti-doping analysis.”

113, Article 5.2.3.3 of the ISL provides as follows:
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“The Aliguot preparation procedure for any huitial Testing Procedure or
Confirmation Procedure shall ensure that no risk of cowtamination of the
Sample or Aliquot exigis.”

114. Storage of samples. The Panel takes due account of the Expert Report’s findings
confieming that “the laboratory documentation package is reporting sufficient
information to understand how the final vesulis were found. The sample was stored in
Sridge on ity arrival and it is selfumdersiond that thar was the case during all time of
the procedure, excepl dwring aliquoting the somples for extraction procedires™
Therefors, the Panel s comfortably satisfied that the Laboratory documentation
package does not indicate that the sample was tampered with, or unsealed,

115. Docnmenting the preparation of aligwets. Similarly, the Pancl notes the views
expressed in the Expert Report that: “the description of the preparation of the aliguots
iy ot regquested to be i the labaratory documentation package by the ISL or any
ather Techrical Documents, This is generally described in the lab SOPS (Standard
Operating Procedures) which have been assessed by the Nationol Accreditation
Service. The Laboratory Is accredited ISO-I7023 by this service and also by WADA"
Henee, the Panel does not find any departore from the ISL or other international
standard in this regard.

116, Compliance with Article 32,23 of the ISL. Article 5.2.2.3 of the ISL essengally
requires that the Laboratory observe and document conditions that exist at the time of
the receipt thal may lmpact on the integrity of the sample. The Pane] reiterates that
the ISL does not preseribe a minimum volume, but only that it be “adeguate to
perform the requested lesting meme”.  The Panel rgealls 118 finding that Ms,
Cherpova’s 57 il A sample must be deemed to be sufficient for the screening of
substances from the WADA prohibited list, Similarly, the Expert Report concludes
that “the 3 mi wp to the regular 60 mi requested are not sigrificant, can be counted
within the uncertainty of the volume measuremens and 37 mi are highly sufficient 10
perform the full meme if reguested” (emphasis added by the Panel). In light of the
foregoing, the Panel does not accept that any departure from Articls 5.2.2.3 of the ISL
oceurred.

117, Compliance with Artiele 5.2.3.3 of the ISL. Pursuant to Article 5.2.3.3 of the ISL,
the aliguot preparation procedure for any initial procedure or confirmation procedure
shall exclude any risk of contamination of the sample or aliguot. In the Panel’s view,
there s no departure from the Articls 5.2.3.3 for the following veasons. First, and as a
genersl observation, the Panel acknowledges that the accreditation service regularly
inspects WADA-accredited laboratories 1t ascertrin compliance with the latter
provision. As noted in the Bxpert Report “the main purpose of guality management of
the Laboratory i3 to avoid any comtemingfion process”. Second, the Panel is
persuaded by the Expert Report’s conchusion that “iv the anelysis described in the
laboratory documentation puckage, the blank urine controls can guarantee that there
Is no_contamingtion in the gpalytical proeess” (emphasis added by the Panel). More
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specifically, should & contamination have oceurred in the anslytical process, the blank
umne controls would also have tested positive for Bromantan. Sinee the blank urine
sample was not positive, the risk of contamination can be excluded.

118, In sumreery, the Panel is comfortably satisfied that no credible departure from the ISL
or other international standaxd is evidenmt during the testing process of
Ms. Chemova’s sample, as reflected by the procedure described in the Laboratory
documentation package,

il Could a denarture reasonably have caused an Adverse Analytical Finding?

119.  The Panel wishes to emphasise that, iu oy ¢vent, none of the alleged departures from
the ISL or IST have been subsequently linked to & credible explanation of how the
substance could have appeared in the sample of Ms. Chernova. In particudar, the
Panel notes the following:

120, First, Bromantan is a synthetic drug, and there is thus no way that a body can excrete
it naturally, Second, there is generally no way that Bromandan can appegr in a urine
sample, even if the cap were opened, or otherwise not property sealed, or if the
readings in the Laboratory documentation packiage were erroneous. Third, there is no
level below which Brommntan is authorized, thus the simple presence of this
prohibited substance is sufficient for an Adverse Analytica! Finding. In this regard,
the way that he wine sample is handied cannot cause Bromautan to suddenly appear.
Lastly, the Bxpert Report confizmed that amy alleged departore did not cause the
prohibited substance to appear in the sample, since the test rosults showsd no
contamination: “the dlank urine controls cun guarantes that theve is no contamination
in the aralytical process”, and “in view of the results desoribed in the full
documentation package, it was absolutely correct for the laboralory to have reported
an adverse analytical finding for Bromantar”, thus “based on owr experience and on
the fucts explained above, we are convinced that the wrine analysed Is the one from o
person having consumed Bromantan”,

121, Therefore, the Panel i3 comfortably satisfied that, had the alleged departures from the
I8L or other international standard oceurred, guod nown, these could not reasonably
have caused a misreading of Ms. Chernova's sampla,

. Forged slematuye

. The Appeliont's grguments

122, The Appellant challenped the Appealed Decision’s finding that the sipuature of the
Laboratory’s analyst, Ms. Sokelova {on wotksheet 12 LDP work instructions for
procedure P164 No. S304) was forped, thus infringing Article 5.2.6.6 of the ISL.
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123,

124,

125.

126,

127.

128.

First, the Appellant argued that Ms. Sololova’s signetere on pages 4 and 12 of the
Laboratory documentation package, as well as on the specimen, look very similar,
bearing in mind that & person’s signature cannot always be identical.

Second, the Appellant referred o Ms.  Sokolova’s  statement  dated
October 23, 2012, centifying that she personally affixed her signature on the following
documents; (1) operating instriuctions for the procedure P104 package saraples no 343,
(i1) list of personnel involved in testing of sample package no. 343; and (i) list of
employees of the Laboratory, and sample of their personal signatures of February 15,
2012,

Third, the Appellant stregsed that the theory of an analysis manipulation or of the
presence of an unidentified intruder intervening in the analytical process is simply not
credible, and is wholly unsubstantiated. Moreover, according w the Appellant, such
“sonspivacy” should be viewed in light of the surrounding eircumstanges, in particular
referring to Ms. Chernova's repeated doping offences, and her attempt to avoid the
consequences of such actions by implying there was unethical and illicit behaviour on
the part of others, without any evidence.

Anglvsiy ond findines of the Panel

i, Could a departure reasonably have causcd the Adverse Analytical Finding?

Article 5.2.6.6 of the ISL provides as follows:

“4 aingle, diztincr Test Report shall be penerated fo dociment the ddverse
Analytical Finding(s) or Atypical Finding(s) of an individudl Swmple. The
Laboratory Test Report shall include, in addition to the ftems stipulated in
ISQ/EC 17025, the following: '

v Signatwre of authorized individual”.

At the outset, the Panel acknowledges Ms. Sokolova's statement certifying that the
gignafures in the Laboratory docwmmnentation package were affixed by her personally.
The Panel also takes due account of the expert report No. 189, dated June 21, 20612,
prepared by the Regiomal Assessment Agency LLC, for the purposes of the
proceedings before the CCCAS, stipulating that “the signature whick image is in the
fine of “Termination Date and Time/Signature” in the operational instruction to v104
procedure No 8304 dated 02.03.2012 and the signavrs, which image is in the line of
"N.¥. Sokolova/Research engineer” in the list of personnel who took part in testing,
are made by different persons.”

However, in the Panel’s view, the allegation of forgery lacks any credible motive. In
particular, the Appealed Decision’s reference to “the presence of an unidentified
intruder” is purely theoretical, whilst the Panel does not deal in the realm of
hypothesis, but with actual facts that could have reasonably caused a misreading of

24/31
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Ms. Chernova’s sample analysis. The Panel emphasises that there is no further
elaboration in either the Appealed Decision or the presant Appeal proceedings
regarding the comelation of the alleged forged sipnature to the appearance of the
prohibited substance in Ms, Chernova's sample, To the extent that an allegation has
been made that the substance was placed in the urine sample, this requires relevant
and credible evidence. Jn the abscnece of such evidence, the Panel finds that any
allepation of & forged signatre could not have reasonably caused the Adverse

H Anti-doping vale viclation

129, In heht of the foregoing, the Yanel 18 comfortably satisfied that Ms. Chernova

comeaitted an anti-doping rule violation, namely that she testied positive for
hydroxybromantan, a bromantan metabolite, listed In the 2012 WADA Probibited list,
under the class “56.¢ — Non Specified Stimulanis™.

I Determination of the sanction

I, The Appeliand’s areuments

130, First, the Appellant stressed that this is Ms. Chernova’s  second anti-doping rule
violation.

131, Sccond, the Appellant emphasised that there are no mitigating circumstances t0 be
considered,

132, Third, the Appellant argued that the menper in which Ms. Chemova sought to evade
the consequences of her second anti-daping e viclation mdtcam that & maximum
sentence would be appropriate.

' Analysls and findings of the Panel

i Applicable law
133.  Clause VIII of the ADR provides as follows:

“Ar anfi-doping rule vielation in individual sports, In connection with an in-
competition vest automatically leads to disqualification of the vesult obtained
in that competition with all resulting consequences, including forfeiture of @l
medals, points and prizes.™

134, Article 9.1.1 of the ADR provides as follows:

“An anti-doping rule viclation ocourving during or In connection with an event
may, upow the decision of the ruling bodv of the evenl, lead fo disqualification
of all of the Athlete’s individual vesults obtained in thiot evewt with all




16, Jan.

Tribunal Atbi ei, !gfﬁ.&lilz World Ami-Doping Agency v. Lads Chernova & Russian Anti-Doping Agancy

2014 16:2

Court of Aehitration for Seert No. $04%

]

Court of Arbitration for Sport

135,

136,

consequences, including forfelture of all medals, points and pr:m except of
pravided in paragraph 9.1, 2.

Whereas paragraph VI disqualifies the result in a single competition in
which the Aihlste tested positive, this paragraph may lead to disqualification
of all resulls in afl races during the event. Factors w0 be inchuded in
considering whether to disqualify ofher resulls in an event might include, for
example, the severity of the athlete’s anti-doping rule waiarzgm and whethey
the athigte rested negative in the other competitions.”

Atticle 9.1.2 of the ADR provides as follows:

“If the athlere establishes that he or she bears No Fouli or Negligence jfor the
rufe violatiow, the athlete’s individual resulls in the ather compelitions shall
not be disqualified wnless the athler's vesulis i competitions other than the
competition in which the anti-doping rule violation occurred were likely fo
have been affected by the Athlete's anti-doping rule violution.™

Attiele 9.7.1 of the ADR provides as follows:

“For an Athlete 's or other Person's first anti-doping rule violation, the period
of ineligibility is set fovth in paragraph 9.2 and 9.3 (subject te elimination,
reduction or suspension under paragraph 9.4 or 9.5, or 1o ar increase under
paragraph 8.6). For a second anti-doping rule vielation the period of
ineligibility shall be within the range set forth in the table below.

P 26/31

First Second viglation
violation

RS | FFMT | NSF St a8 T TRA
RS 1od | 94 | 2-4 1 4-6 | 8-10 | 10-1ife
FFMT 14 | 4-8 | 4-8 | 6-8 |10-lfe| iife
N8P 1-4 | 4-8 | 4-8 | 6-8 | 10-Hfe| Kfe
St 2.4 | 6-8 | 6-8 | 5-life | life life
AS 4-5 | 10-lifs | 10-kfc | lifo ife life
TRA 8-lfe | life life life | life life

The table is applied by locating the Athlete’s or other Person’s first anti-
doping rule violation in the left-hand column and the second vielation on the
first line of subsequent columns




16, Jan. 20%4 16:75 Court of Arbitration for Seert bo. 904% P 21N

: , i SRE13A112 World Anti-Doping Agency v. Lada Chernova & Russian Anti-Doping Agency
Tribupal Arbitrif BN >

Court of Arbitration for Sport

The Athlete’'s or other Persomn's degree of fault shall be the criterion
considered in assessing o period of Ineligibility within the applicable range.

Deftvitions for purposes of the second anti-doping rule violation table:

RS (Reduced sanction for Specified Substance under paragraph 9.4} The anti-
doping rule violaiion was or showld be sanctioned by a reduced sonction under
paragraph 9.4 because it involved a Specified Substance and the other
conditions under paragraph 9.4 were mert.

was or should he sancrioned under paragraph 8.3.2 (Filing Failures andlor
Missed Tesis),

NSF (Reduced sanction for No Significant Fault or Negligerwe): The anti-
doping rule violation was or should be sanctioned by a reduced sgnction wider
Paragraph 9.5.2 because No Sigrificanr Fault or Negligence was preved by
the Athiets,

St (Standord sanction). The awtl-doping rule viclation way or should be
sanctivned by the standard sanction of twe {2} years under paragraph 22 or
231

AS {Aggravated sanction under paragraph 9.2 or 9.3.7 ): The anti-doping vule
violation was or should be sancrioned by an ageravated sanction wnider
paragraph 9.6 because the Awii-Doping Organization established the
conditions sef forth under paragroph 9.6,

TRA (Trafficking or Atempred Trafficking and adminisiration or Attempted
adminisivation): The ani-doping rule vielation was or should be sanctioned by
a sanetion under paragraph $.3.27

ii. Second inftaction

137.  The Appellant provided evidence that Ms. Chernova had already been sanctioned for
the First anti-doping rule violation with a two-year period of ineligibility (as of
December 15, 2008) due fo a positive test for metenolone. With reference to Article
6.7.1 of the ADR, the latter instance is classified as a standard sanction.

1ii. Period of ineligibility

138, The Panel is now faced with the issue of determining an appropriate sanction for Ms.
Chernova’s Second auti-dopiug rule vielation.

13%. The Panel recalls in this xegard that “whatever the nature of the offence may be, [...] -
the special circumsiances of each case must be taken into account when determining
the level of sanction.” {(CAS/2000/A/218). The Panel further observes previous CAS
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jurisprudence finding an imposition of a lifetime ban on the athlete for a second anti-
doping offence io be “wevere, bul not disproporiionate”, inter alta evaphasising that
the athlete was nof a fist thme effender. (CAS 2002/A/383), Lastly, the Panel wishes
to ermphasise that “the anti-doping ruies are desipned and intended to protect athletes
wito compete jairly, and punish those who do not. The latter should thus be prepared
to jace consequences when they fransgress the rules” (CAS 2006/A/1149 & CAS
2006/A71211).

140, The Panel acknowledges that the Second anti-doping rule violation would otherwise
be subject to a standard sanction, but for the First anti-doping rule violation. The
Panel obsarves that, mm such a case, Article 9.7.1 of the ADR sets out a range of
sanctions from & yeats to a life time petiod of meligibility, As for the applicable
ranpe, the latter Asticle specifies that “the drhiete’s or other Person's degree of fault
shall be the critevion considersd in assessing a period of Meligibilify within the
wppliceble range”.

141,  Becanse Ms. Chernova did not subsmit any defense in this appeal, the Panel fook into
account Ms, Chernova’s submissions and facts as swmmarized in the Appealed
Decision. Therefore, in determining the appropriatc sanction, the Panel takes due
account of the following circurnsiances:

142, First, Ms, Chemova did not afterpt to establish how the prohibited substance entered
her system.  The Panel recalls that in previous CAS cage law, life time period of
ineligibility was imposed inter alia due to sihlete’s failare to adduce specific evidence
#5 10 how the prohibited substance entered her body, a8 a requirement for finding of
sxoeptional circumgtances. (CAS 2008/A/1585 & CAS 2008/A/1586).

143,  Second, Ms. Chernova did not attempt to establish that she bewss no fault or
pegligence, or no significant fault or negligence, The Panel again refers to previous
CAS jurisprudence wherchy “exceptional circumstamees in the cose such that the
athlete or other person bears vo fault or pegligence for the violation [could enablef
the ineligibility sanction to be eliminated” (CAS 2008/A71585 & CAS 2008//1586).
Mogeover, the Article 9.7.1 of the ADR explicitly refers to “athlete s degree of foult”
as a guiding oriterion for determining an appropiiate sanction,

144, Third, Ms. Chernova did not raise any other mitigating clrcumstance.

145. In light of the above, and with reference to Article 9.7.1 of the ADR, the Panel
iposes on Ms. Chernova a Lifstime period of ineligibility,

iv, Commencement of the perfod of inelipibility

146.  According to the Article 9.10.1 of the ADR “[...J the period of Incligibility shall start
on the date of the hearing decision providing for eltgibility or, If the hearing &
waived, on the date eligibility is accepted or otherwise fmposed™ The Panel notes




16 Jan. 7014 16:28 Court of Arbitvation for Spert No. 9045 7.

"Tyibunal Arbit rﬁfl%ﬂ? !gfﬁ/&lg 2 Word Anti-Doping Agency v. Lada Chernove & Russian Anti-Doping Agency

p. 28

Court of Arbitration for Sport

147.

that there was tio hearing. Therefore, the period of ineligibility shall start to run on the
date on which this award enters into force,

Y. Qther ancillary orders

Purguant o Clauss VI of the ADR, the Panel concludes that all competitive results
obtained by Ms. Chernova in relation to the competition on February 29, 2012 shall be
disqualified, with all resulting consequences, including forfeiture of ali medals, points
and prizes.

19731
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Vi COSTS

148.  Article R64.4 of the CAS Code, applicable in the case of an appeal against a decision
rendered by a national governing body, provides:

“At the end of the proceedings, the CAS Court Qffice shall determine the final
amount of the cost of arbitration, which shall nclude the CAS Court Office fee,
the administrative costs of the CAS caleulated in accordance with the CAS
scale, the costs and fees of the arbitrators calculated in accordance with the
CAS fee scale, a contribution towards the expenses of the CAS, and the cosis of
withesses, experis and interpreters. The final account of the arbitration costs
may cither be included in the award or communicated separately te the
parties.

149, Asticle R64.5 of the CAS Code provides

“In the arbivval award the Panel shall determine which party shall bear the
arbiiration cosis or in which proportion the parites shall share them, ds g
general rule, the Panel has discretion 1o grant the prevailing parly a
condribution towards its legal fees and other expenses incurved in connection
with the proceedings and, in particular, the costs of witnesses and interpreters.
When granfing such contribution, the Panel shafl lake into account the
outcome of the proceedings, as well as the conduct and the financial resources
af the parties,”

150. The Panel motes Ms. Chemova's unwillingness to participate in the Appeal
proceedings which delayed the efficient resolution of this matter. On the other hand,
the Panel takes due acconnt of Ms. Chemova’s financial ditficulties, and of the fact
that she will henceforth be banned for life from sports, Accordingly, in view of the
outcome of the arbitvation, the Panel holds the costs of the arbitation, to be determined by
the CAS Court office, shall therefore be bome one-hulf by each Respondent The Panel
further decides that each party shall bew its own legal and other costs incired in
telation with the present proceedings.
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ON THESE GROUNDS
The Court of Arbitration for Sport decides that:
L. The Appeal filed by the World Anti-Doping Agency is admissible.

2. The decision rendered by the Court of Arbitration for Sport at the Chamber of
Commerce and Industry of the Russian Foderation, dated December 18, 2012, in the
matter of Ms, Lada Chernova, is set aside. '

3. Ms. Lada Chemova is sanctioned with a life-time period of ineligibility, starting on
the date on which this award enters into force.

4, All competitive results obtained by Ms, Lada Chernova in relation to the comyeiition
e on February 29, 2012-shall be-disqualified, with all resulting consequences; invtuding
forfeiture of all medals, points and prizes.

5. The costs of arbitration, to be caloulated by the CAS Court Office and communicated
separately 1o the parties, shall be borme one-half by each Kespondent,

6. Each party shall bear its own legal aud other costs ineurred in relation to the present
proceedings.

7. All other or further claims are dismissed,

Done w Lausaane, Switzerland on Janusry 16, 2014,

THE COURT OF Mﬂ!TMT{QN FOR SPORT

Romano Sitbiotts QC ;
President i




